
STAi'E OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

A.T. REYNOLDS and SONS, INC.
For  a Redeterminat ion of  a  Def ic iency or
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t i c le (s )  28  ar f i .29  o f  rhe
Tax Law for the Xdffi$rlooa( Period Sx)
September 1, 1969 thnor,rgh August 31, 1972.

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

John Huhn ,  being duly sworn, deposes and says that

sfrre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and rhar on rhe 14th day of Februa:ry ,  t979, *tre served rhe wirhin

Notice of Determina'bion by &omr!ffisd| mail upon A.T. Reynolds and Sons, Inc.

by  enc los ing  a

a s  f o l l o w s :

@ the pet i t ioner  in  the wi th in proceeding,

t rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa ld  w rappe r  add ressed

A.T. Reynolds and Sons, Inc.
Kiamesha lake, New York I275I

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the AlreplteeerDoootDuoc

lo0ul i let  pet i t ioner herein and that the address set forth on said \4rrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn

14rh

t o  be fo re  me  th i s

day of February , 19 79.

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

A.T. FEYT{OLDS and SOI{S, n{C.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t i c le (s )28  and,29  o f  rhe
Tax Law for the -Xaar{gpofi( Period Qe!
September 1, 1969 throi€h Al€ust 31, 1972.

State of  Ner^r  York
County of Albany

AFFIDAVIT OF MAILING

John H;hn ,  being duly sworn, deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  LgT9,  dhe served the wi th in

Notice of Determlnatlon by (osiloftfticcl} mail upon Nornnn Bachrach, Accountant

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed
Norrnan Bachrach, Aceountant

as f ollows: Welss & Backrrach
P.O. Box 271, Rialto Erildirg
Monticello, New York 12701

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  Se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

14th day of Febrr,nry ,  L97g

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R , ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Itebr.rnrry 14, 19?9

A,T. Betrm1ds ard Scns, Ino.
lGarmtha, Lele, Nen Y6k l3f,5l

Gentlernanl

Please take notice of the &tefldnatlOar
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 1.138 grd l|43 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ffiItb
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sif,"eerelv. ,-::
\ l r '

Jog€Dft C[OzynatY
Itea:dn8 Eradner

Petitionert s Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

A.T.  REYNOLDS and SONS, INC.

for Revision of a Determination or for Refund
of  Sales and Use Taxes under  Ar t ic les 28 and
29 of the Tax Law for the Period September L,
1969 through August  31,  1972.

DETERMINATION

Appl ican t ,  A .T .  Reyno lds  and Sons,  Inc . ,  K iamesha Lake,

New York 7275L, fi led an application for revision of a deter-

mination or for refund of sales and use taxes under Articles

28 and 29 of the Tax Law for the period September 1, L969

through August 31, L972 (Fi1e No. LO29L).

A smal-l claims hearing was held before Raymond Siegel,

Hear ing Off icer,  &t  the of f ices of  the State Tax Cornmission,

Two World Trade Center, New York, New York, oD November 15,

1977. Appl icant appeared by Norman Bachrach, CPA. The Sales

Tax Bureau appeared by Peter Crotty, Esq. (Abraham Schwartz,

Esq . ,  o f  counse l ) .

ISSI]ES

I .  l r lhether  the sa le of  ice to  a food processor  is

subject  to  New York State sa les tax.

I I .  l {hether  appl icant  is  re l ieved of  i ts  l iab i l i ty  on

having accepted in good faith, a completed exempt use cert i f icate

from its customer.
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FINDINGS OF FACT

1.  App l i can t ,  A .T .  Reyno lds  and  Sons ,  I nc . ,  f i l ed  New York

state and local  sa les and use tax reLurns for  the per iod

September 7- ,  L969 through August  31,  L972.

2 .  On  Oc tobe r  31 ,  L973 ,  t he  Sa les  Tax  Bureau  i ssued  a

Notice of Determination and Demand for Payment of Sales and

Use Taxes Due against  appl icant ,  A.T.  Reynolds and Sons,  Inc. ,

for the period September 1, L969 through August 31, L972 in

the  sum o f  $19 ,607 .83 ,  cons i s t i ng  o f  add i t i ona l  t ax  due  o f

$15 ,119 .28 ,  p l us  pena l t y  and  i n te res t  o f  $4 ,488 .55 .  Sa id

No t i ce  was  i ssued  to  co r rec t  a  p r i o r  No t i ce  i ssued  on  Oc tobe r  L9 ,

L973,  which conLained a mathemat ica l  er ror .  The above Not ice

was issued as the resul t  o f  a  f ie ld  audi t  o f  appl icant 's

books and records.

3. 0n audit,  the Sales Tax Bureau examined non-taxable

sales for March of 1972 and determined that applicant did not

have exemption cert i f icaLes for sales Eo f ive customers.

This examination resulted in a 57.I% disal l-owance of reported

non-taxable sales for the audit period and addit ional sales

tax due in  the sum of  $15,119.28.  At  an in formal  conference

with representatives of the Sales Tax Bureau, applicant presented

exemption cert i f icates from the f ive customers. The Sales

Tax Bureau conceded that four of the cert i f icates were accept-

able and reduced the percentage of disal lowed non-taxable
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sa les to  44,7% ref lect ing a tax due of  $7,584.0L.  The one

cer t i f icate which the Sales Tax Bureau d id not  accept  was

received from Manor Poultry Corp.

4 .  App l i can t ,  A .T .  Reyno lds  and  Sons ,  I nc . ,  was  i n

the business of  producing and se l l ing ice both at  wholesale

and at  re ta i l .  Appl icant  accepted an Exempt  Use Cer t i f icate

from Manor Poultry Corp. The cert i f icate had paragraph (c)

checked and a note on the cert i f icate sLated that vendors

were to recognize the exemption covered by paragraph (c) only

for the purpose of any sales tax imposed by a county or city

other than New York City and that even though paragraph (c)

was checked, the vendor was required to col- l-ect the statewide

sales tax and the New York Ci ty  sa les tax on sa les or  de l iver ies

in to  sa id  C i t y .

5.  The Sales Tax Bureau then asser ted that  the sa les

made to Manor Poultry Corp. were taxable at the statewide

rate;  accord ingly ,  i t  modi f ied the pro jected tax due.

6.  Dur ing the per iod in  issue,  appl icant  made sal -es of

i ce  to  Manor  Pou l t r y  Corp .  i n  t he  sum o f  $50 ,765 .75 .  The  i ce

purchased by Manor Poultry Corp. was used for chi l l ing poultry

irnurediately after the slaughtering and cleaning steps in the

processing of poultry for sale. None of the ice purchased from

A.T.  Reynolds and Sons,  Inc.  was used in  the packaging of



poult ry.  At  the end

was in a melted state

- 4 -

of  the ch i l l ing process,

and the resultant r^rater

CONCLUSIONS OF LAW

of the ice

d i sposed  o f .

A. That ice used for chi l l ing poultry irnurediately after

the s laughter ing and c leaning s teps,  in  the processing of

poul t ry  for  sa le,  does not  qual i fy  for  exempt ion as " ref r igerat ion"

used or consumed directly and exclusively in the production

of tangible personal property for sale, within the meaning and

intent  o f  sect ion 1115 (c)  o f  the Tax Law.  Therefore,  the sa le

o f  i ce  to  a  food  p rocesso r  i s  sub jec t  t o  New York  S ta te  sa les

tax pursuant  to  sect ion 1105(a)  of  the Tax Law.

B .  Tha t  app l i can t ,  A .T .  Reyno lds  and  Sons ,  I nc . ,  accep ted

in good faiLh, a properly completed exempt use cert i f icate from

Manor Poul t ry  Corp. ;  however ,  sa id cer t i f icate c lear ly  s tated

that  the s tatewide sa les tax was to  be co l lected on such sa les,

even though the exemption was to be recognized for the purpose

of any sales tax imposed by a county or city other than New York

C i t y .  Tha t  app l i can t ,  A .T .  Reyno lds  and  Sons ,  I nc . ,  f a i l ed  to

charge and co l lect  the sa les tax imposed under  sect ion 1105 (a)

of  the Tax Law f rom Manor Poul t ry  Corp.  in  the sum of  $1,888.48,

and is ,  therefore,  l iab le for  th is  tax.

C .  Tha t  app l i can t ,  A .T .  Reyno lds  and  Sons ,  I nc . ,  ac ted

in good fa i th ;  therefore,  the penal ty  and in terest  in  excess of

the minimr:n statutory rate are hereby cancelled.

a l l

was
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D. That the appl icat ion of  A.T.  Reynol-ds and Sons, Inc.

is granted to the extent of reducing additional sales tax due,

for the period September 1, L969 through Augusr 31, L972 from

$15,119 .28  ro  $1 ,888 .48  and  ro  rhe  ex ren t  tha t  i r  comp l ies

with Conclusion of  Law "C",  above; that  the Sales Tax Bureau

is hereby directed to accordingly modify the Not ice of  Deter-

mination and Demand for Payment of Sales and use Taxes Due

issued October 31, 1973 but that ,  except as so granted, the

appl icat ion is in al l  other respects denied.

DATED: Albany, New York

February 14, 1979

TATE TAX COMMISSION


