
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Freder ick  P .  Recks iek

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Sa les  & Use Tax

under Art ic le 28 of the

for  the  Year  1976.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  1979, he served the within not ice of Determinat ion by mai l

upon Frederick P. Recksiek, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Freder ick P.  Recksiek
1 L inwood La.
For t  Salonga,  NY IL768

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7979 .

properly addressed wrapper in a

exclusi-ve care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAUES II. TULTY JR., PRESIDENT

MITTON KOERNER
TIIOMAS H. LYNCH

JOHN J. SOTLECITO
DIRECTOR

Telephone: (518) 457-7723

August 3L, 7979

Freder ick  P .  Recks iek
I Linwood La.
Fort  Salonga, NY 11768

Dear  Mr .  Recks iek :

Please take not ice of the Determinat ion of the State Tax Connission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Fursuant to sect ion(s) 1139 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Connission can only be inst i tuted
rtnder Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comrnissioner and
Counsel to the New York State Departnent of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
rep1y.

S incere ly ,

Petitioner I s Representative

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

FREDRIC P. RECKSIEK

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the  Per iod  Ju Iy  15 ,  f 975 .

DETERMINATION

automobi le,  was

reba te  o f  $200 .00

Appl icant ,  Fredr ic  P.  Recksiek,  I  L inwood Lane,  For t  Salonga,

New York IL76B,  f i led an appl icat ion for  rev is ion of  a  determina-

t ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29

o f  t he  Tax  Law fo r  t he  pe r iod  Ju l y  15 ,  1975  (F i l e  No .  17513) .

A smal l  c la ims hear ing was held before Raymond J.  S iegel '

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\^ro

Wor ld Trade Center ,  New York,  New Yorkr  oo Ju ly  11,  L978.  Appl i -

cant appeared pro se. The Sales Tax Bureau appeared by Peter Crotty,

Esq .  (B ruce  Za1aman ,  Esg . ,  o f  counse l )  .

TSSUE

Whether applicant,

ent i t led to a refund of

from the manufacturer of

the purchaser of  a new 1975

sales tax on the subsequent

said automobi le.
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FINDINGS OF FACT

1.  On November 19 ,  1976,  the Sales Tax Bureau received an

Appl icat ion for  Credi t  or  Refund of  State and Local  Sales or  Use

Tax (Form ST-137)  f rom appl icant ,  Fredr ic  P.  Recksiek.  The refund

c la im  o f  $14 .00  was  based  on  a  reba te  check  o f  $200 .00  wh ich  app l i -

cant  received f rom Chrys ler  Motors Corporat ion in  February of  Lg76.

2.  On July  15,  1975,  appl icant  purchased a L975 Dodge Dar t

Sedan f rom Tunis-Hunt ington Dodge,  Inc.  o f  Hunt ington,  New York.

The fol lowing is a summary of said transaction:

Sel l ing Pr ice
Trade- in  (  r71  Vo lks .  )
Net  Sel l ing Pr ice
State and Local  Sales
State Inspect ion and
Tota l  Paid

$3 ,875 .00
r , 263 .00

$2  , 6L2 .00
Tax  (72 )  L82 .84

Documentat ion 13.00
$2 ,807  . 84

3. The Chrysler Motors Corporation sent applicant a rebate

check  fo r  $200 .00 ,  da ted  Februa ry  24 ,  1976 ,  t hank ing  app l i can t  f o r

h is  par t ic ipat ion in  the Chrys ler  rebate program.

4. Applicant maintained that the rebate was an adjustment of

the sales price of the automobile.

CONCLUSIONS OF LAW

A. That Tunis-Huntington Dodge, Inc. was the vendor of the

automobi le  as def ined in  sect ion 1101(b)  (B)  ( i )  (A)  of  the Tax Law.

The net  se l l ing pr ice per  b i l l -o f -sa le of  Tunis-Hunt ington Dodge,

Inc.  const i tu ted the receipt  subject  to  sa les tax,  pursuant  to

sec t i on  1101(b )  (3 )  o f  t he  Tax  Law.
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B.  That  Tunis-Hunt ington Dodge,  Inc.  was requi red to  co l lect

sa les tax on the receipt  subject  to  tax at  the t ime of  sa le,  pursuant

to sect ion 1132 (a)  o f  the Tax Law.  A refund or  credi t  o f  such tax

could be made only when the tax was erroneously, i l legally or uncon-

st i tu t ional ly  co l lected or  pa id (sect ion 1139 (a)  o f  the Tax Law) .

C. That although a rebate subsequently paid by Chrysler Motors

Corporation to app1J-cant ult imately effectuates a reduction in the

cost  to  appl icant ,  such rebate does not  reduce the receipt  received

by the vendor, Tunis-Huntington Dodge, Inc., on which the tax must

be co l lected.  Accord ingly ,  a  refund of  sa les tax paid,  based on a

rebate made by Chrysler Motors Corporation, is not al lowed (Matter

of  Future Motors,  Inc. ,  State Tax Commiss ion decis ion dated

Februa ry  28 ,  1977)  .

D.  That  the appl icat ion of

DATED: Albany, New York

Fredr ic  P .  Recks iek  is  den ied .

STATE TAX COMMISSTON

AUG 3 1 1979

COMMTSSIONER

SSIONER


