
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Elmer & Leonard Reback

d lb /a  Reback  Bros ,

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat. ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax law

f o r  t h e  P e r i o d  3 / 7 / 7 3  -  2 / 2 9 / 7 6 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and Lhat on the

9th day of October,  1979, he served the within not ice of Determinat ion by mai l

upon lrytil l iam McGowan the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vr rapper  addressed as  fo l lows:

Mr.  Wi l l iam McGowan
291 Ranck Tra i l  W.
Amherst, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to before me this

pe t i t ione

9th  day  o f  October ,  1979.
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STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Elmer & leonard Reback

d/b /a  Reback  Bros ,

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax law

f o r  t h e  P e r i o d  3 / 1 1 7 3  -  2 / 2 9 / 7 6 .

AFFIDAVIT OF MAILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Determinat ion by mai l

upon Elmer & Leonard Reback, d/b/a Reback Bros,,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrappe r  add ressed  as  f o l l ows :

El-mer & Leonard Reback
d/b/a Reback Bros,
LaSa l - I e  S ta . ,  P .O .  Box  201
Niagara Fal- ls, NY 14304

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet. i t ioner herein

is the last known address of the

Sworn to before me this

9 th  day  o f  October ,  7979.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  7979

Elmer & leonard Reback
d lb la  Reback  Bros ,
L a S a l l e  S t a . ,  P . O .  B o x  2 0 1
Niagara Fal ls,  NY L4304

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Wil l iam McGowan
291 Ranck  Tra i l  Id .
Amherst,  NY
Taxing Bureau' s Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

ELI"GR REBACK and IEONARD REBACK, Copartners
D/B/A REBACK BROS.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period March 1, 1973 through
February  29 ,  1976.

DETERMINATION

Appl icants, Elmer Reback and leonard Reback, Copartners, d/b/a Reback

Bros . ,  Lasa l le  S ta t . ion ,  P .O.  Box  201,  N iagara  Fa l l s ,  New York  14304,  f i led  an

appl icat ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the period March 1, 1973

through February 29, 1976 (Fi le No. L6760).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, One West Genesee Street,  Buffalo,

New York, on Apri l  24, 1979 at 10:45 A.M. Appl icants appeared by l l i l l iam

McGowan, PA. The Sales Tax Bureau appeared by Peter Crotty,  Esq. (Kathy

S a n d e r s o n ,  E s q .  ,  o f  c o u n s e l ) .

ISSI]E

Whether appl icants are l iable for sales or use tax on the purchase of

hydraul ic oi l  used in the operat ion of an automatic baler.

FINDINGS OF FACT

1. 0n September 22, 1976 as a result .  of  an audit ,  the Sales Tax Bureau

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against appl icants, Elmer Reback and Leonard Reback, Copartners, d/b/a

Reback Bros. ,  for the period March 1, 1973 through Februaty 29, 1976 in the

a m o u n t  o f  $ 1 1 3 . 5 2 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 4 7 . 3 0 ,  f o r  a  t o t a l  o f  $ 1 6 0 . 8 2 .



- 2 -

2. 0n audit ,  the Sales Tax Bureau determined that hydraul ic oi l  purchased

by Reback Bros. was a supply used in connect ion with product ion machinery and

was,  there fore ,  sub jec t  to  New York  S ta te  sa les  and use tax .  Purchases  o f

hydrau l i c  o i l  to t .a led  $2 ,838.00  fo r  the  aud i t  per iod .

3. During the period at issue, appl icants were engaged in the processing

of  sc rap  meta l .  Par t  o f  the  process  invo lved p lac ing  scrap  meta l  in  the  ba le r

which compressed the metal  for recycl ing purposes.

The baler operates through hydraul ic pressure which is created when a

quant i ty of hydraul ic oi l  is forced through a smal l  opening. Said baler has a

hydrau l i c  o i l  capac i ty  o f  1 ,500 ga l lons .  Th is  hydrau l i c  o i l  must  be  rep laced

per iod ica l l y  because o f  leakage.

4. Appl icants contended that the hydraul ic oi l  is a component part  of

the baler and is necessary for i ts operat ion. Appl icants further contended

that the sole purpose of the oi l  is to create hydraul ic pressure and that i t

i s  no t  fo r  lubr ica t ion .

5 .  Reasonab le  cause ex is ted  fo r  app l i can ts  fa i lu re  to  pay  sa les  or  use

tax on the purchase of hydraul ic oi l .

CONCTUSIONS OF tAh]

A.  That  sec t ion  1115(a) (12)  o f  the  Tax  Law prov ides ,  in  par t ,  fo r  an

exemption from sales and use tax on machinery or equipment for use or consrap-

t ion direct ly and predominant ly in the product ion of tangible personal property,

but not including parts with a useful  l i fe of one year or less or tools or

suppl ies used in connect ion with such machinery or equipment.

B. That the hydraul ic oi l  purchased by appl icants for use in connect ion

with the operat ion of the baler is a "supplyr" within the meaning and intent

o f  sec t ion  111.5(a) (12)  o f  the  Tax  Law;  there fore ,  sa id  o i l  i s  sub jec t  to  the

imposit ion of New York State sales and use tax.
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C. That the appl icat ion of Elmer Reback and Leonard Reback, Copartners,

d/b/a Reback Bros.,  is granted to the extent that the penalty imposed pursuant

to sect ion 1145(a) of the Tax Law and the inLerest in excess of the minimum

statutory rate are cancel led; that the Sales Tax Bureau is directed to modify

the Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

issued on  September  22 ,  L976;  and tha t ,  except  as  so  gran ted ,  the  app l ica t ion

is  in  a I I  o ther  respec ts  den ied .

DATED: Albany, New York

OcT I 1979
COMMISSION

COMMISSIONER


