
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

New York  A th le t i c  SuPPIY,  Co ' ,  Inc '

AT'FIDAVIT OF UAIIING

f o r R e d e t e r m i n a t i o n o f a D e f i c i e n c y o r a R e v i s i o n

of a Determinat ion or a Refund of

Sales & Use Tax

under Art icle 28

for the Period 6

SLate of New York

County of AlbanY

J a y V r e d e n b u r g , b e i n g d u l y s w o r n , d e p o s e s a n d s a y s t - h a t h e i s a n e m p l o y e e

of the Department of Taxation and Financer over 18 years of age' and that on the

2gth day of september, 7g7g, he served the within notice of Determination by

mai l  upon New York Athlet ic Supply '  Co' '  Inc' '  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

errapper addressed as follows:

New York Athletic SuPPIY' Co" Inc'

301  E .  149 th  s t '
Bronx ,  NY 10451 - , - - -^ - r . ,  o , rz : r racq ,  

'

a n d b y d e p o s i t i n g s a m e e n c l o s e d i n a p o s t p a i d p r o p e r l y a d d r e s s e d w r a p p e r l n a

(post off ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York'

That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of t'he

pet i t ioner.

29 of the Tax Law

68-s /3L174.

mber ,



STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

New York  A th le t i c  Supp ly ,  Co. ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  6 /1168-5 /31 /74 .

AFFIDAVIT OF UAITING

Stat.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Determinat ion by

mail upon Lawrence G. \,ilasserman the representative of the petitioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Lawrence G. Wasserman
136 Greenway Rd.
L ido Beach,  NY 11561

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said r,rrapper is the last

known address of the representative of the petit ioner.

me thi



JAMES H. TUTTY JR., PRESIDENT
MIITON KOERNER
THOMAS H. TYNCH

JOHN J. SOLIECITO
DIRECTOR

Telephone: (518) 457-I723

September 28, 1979

New York Ath let ic  Supply ,  Co. ,  Inc.
301 E.  149th Sr .
Bronx, NY 10451

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f fg8 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the Nevr York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep1y .

S incere ly ,

cc :  Pet i t ioner 's  Representa t ive
Lawrence G. I{asserman
136 Greenway Rd.
l ido  Beach,  W 11551
Taxing Bureaur s Representat ive



STAtrE OF NEW YORK

STAf,E TA)( CCM{ISSION

In the Matter of the Application

of

NEW YORK AtrHLETIC SUPPLY CO., II\IC.

for Revision of a Deternuination or for
Refi:nd of Sales and Use Ta:res r.rrder
Arb.icles 28 and 29 of the Ta< Law for
the Period Jwre 1, 1968 through May 31,
L974.

DETERMII{IArICN

Applicant, N€w York Attrletic Sr:pply Co., Inc., 301 East 149ttr Street,

Brorx, Nen^r York 10451, filed an application for revision of a determination or

for refi,:nd of sales and use tares under Articles 28 and 29 of tlre Tax l-anrr for

the period June 1, 1968 through },lay 31, 1974 (File No. L5327).

A snall clairns hearing was held before Joseph Chlalnraty, Il,earing Officer,

at the offices of tlre State Ta< Conrnission, T\p lnicrld Trade Center, Nerr York,

No'r York, on Febnrary 23, L977 aE I:I5 P.M., and was scntinued on Janua.q/ 11,

1978 at 10:45 A.M. Applicarrt atrpeared lolr Lar,rrence G. Wassennan, CPA, and by

Norman lttcrdkofsky, Ese. The Sales Tar Br:reau atrpeared hryz Peter Crotty, Esq.

(Franl< Ievitt and Abratram Sctnnrarb,z, Esqs., of counsel) .

ISSUES

I. Ifrtettrer the Sales Ta< Bureaurs ar:dit of applicant's bool<s and records

prognrly reflected applicant's additional sales and r:,se ta< Iiability.

II. Whether applicant is entitled to a refi:nd of penalty and in@rest above

the rninfurun statutory rate, vfrere ttre penalty and interest r,vrere ingnsed for the

late filing of sales arxi use ta< returns.



-2-

FINDINCS OF FAcr

1. For tLre period Jr:ne 1, 1968 through Augnr.st 3L, L972, applicant relied

on its accor:ntant to file the requJ-red New York state and local sales and use

tar< returns. Checks ttrat applicarrt drew in palment of sales and use ta:<es l,riere

given to ttre accountant for remitt:nce with ttre returns. The returns and

checks were not received by tle Sales Ta< Br:reau and notifications of delirquency

were issued to applicant. Applicant filed late returns and paid the taces

whictt were reported to be dr:e, ph:s penalty and interest.

Applicarrt investigated the cause for ttre delinquerqf. It r,.ras for:nd that by

substituting the payee's narre on ctrecJcs with eittrer his or that of a fictitious

cofiS)any, applicantrs acsountant had been able to enbezzle applicanUs fi.urds.

The accor:rrtant, a pr.rblic accor.rrtant, was jJrdicted by the Brcnx Cor-nrty Gnand

Jurlz and subsequently pleaded guilty to grand larceny.

2. Applicarrt filed an Applicatj-on for Credit or Refirnd of State and l-ocal

Sales or Use Ta< wittr ttre Sa1es Ta< Bureau, requesting a refirnd of the penalty

and interest paid on ttre late filing of returns for the trnriod Jt-lre 1, 1968

ttrrough August 3L, L972.

3. 4pplicant's books and records were o<amined by the Sales Tar Bureau for

the audit period Jrme l, 1968 ttrrough May 31, 1974. Said audit resulted in the

issuance of a Notice of Determination and Demand for Palzrent of Sales and Use

Ta<es Dr:e against applicant for additional ta< dr:e of $201582.02, plus penalQr

and interest.

applicarrt appeared at an infonnal conference vitdch had been scheduled bryz

tlre Sales Tax Bureau in its Bronx District Offioe. As a result of the conference'

ttre Sales Ta< Bureau issued a Notice of Assessnent Revier,,l in vtdch the ta< due

was revised to $131105.22, pTtts penalty and interest.



-3-

4. aFplicarrt tirrely filed for a hearing to revierv the Ju:e I6t L976 Notioe

of A.ssesgrent Revierai issued by the Sales Tar< Bureau. fhe Februa4z 23, L977

hearing was adjourned for the Frrpose of rear:diting applicant's records.

5. As a result of said au*it, the Sales Tax Bureau found applicant's

additional sales and use ta:< liability to be $3,990.35, plus sirrple interest of

$1,638.7I, for a total annunt dr.re of $5,629.06. BoLh parties agrreed and

stipulated ttrat t}re addj-tional tax liability for.md dr:e on the rre-audit r^ras

correct.

6. Ttre Sa1es Ta:< Bureau also forxrd *rat t}te penalty and interest wtrich

were gnid on the late fiUng of returns srceeded the minjmtun statutory rate of

interest by $5,350.78.

7. Rpplicant contends that the penalty and interest in e>(€ss of the

ndrrimLnn statutory rate which it paid witl. tlre late-filed sales ta>( retur:ns

should be abat€d. Applicant claims that this should be done on ttre grounds

that the sales and use ta< returns r,rould have been tirrely filed and paid if it

were not for the criminal acts of its accountant.

CODS,USICD{S OF I,A!V

A. That tlre additional sales and use ta:es found due bV ttre Sa1es Tar

Bureau on a re-an:dit of alplicant's bodcs and records (Finding of Fact "5") is

proper and correct.

B. That, the penalties paid by applicant on ttre late filing of returns are

cancelled and ttre interest is redr:ced to the rninjmr.un statutory rate wtrictt is

indicated in Finding of Fact "6".

C. That the atrplication of Nqu York Attrletic Srryply Co., Inc. is granted

to the exbent indicated in Conclusions of Tar,r "A' and 'rBrr t that ttre Sales Tar

Bureau is hereby directed to fipdify the Notice of Assessnent Revier,r issr:ed
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Jr:ne 16, 1976 in accrcrdance with Finding of Fact "5", and that a credit is

to be allcrred on said revised Notice for penalty and interest httlich applicant

paid over and above tlre statutory rate per Finding of Fasb "6"I and tlEt'

e>ccept as so gtranted, ttre application is in all otber respects denied.

DAID: Albarry, Near York

sEP 2 B 1e79


