
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

N e w  D e l s e n ' s  I n c .

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  12 / l /73  -  813I /76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  7979, he served the within not ice of Determinat ion by mai l

upon Selrmour Levy the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Seymour Levy
63-25 Saunder  St .
Rego Park, NY 71374

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Post.al Service within the State of New York.

That deponent further says that the said addressee is the representative of
the pet i t ioner  here in and that  the address set  for th on said wrapper is  Lhe last

Sworn

9th da

this

1 9 7 9 .

to before me

of  October ,
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for Redeterminat ion

of a Determinat ion

Sa les  & Use Tax

under Art ic le 28 &

of  a  Def ic iency

or a Refund of

or  a  Rev is ion

29 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of 0ctober,  7979, he served the within not ice of Determinat ion by mai l

upon New De lsenrs  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

N e w  D e l - s e n r s  I n c .
4 3  E .  M a i n  S t .
Bay  Shore ,  NY 11706

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .  \

this

7 9 7 9 .

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

9th day

before me

of  October ,
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  9 ,  7979

N e w  D e l s e n ' s  I n c .
4 3  E .  M a i n  S t .
Bay Shore, NY 11706

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not. ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Seymour levy
63-25 Saunder St.
Rego Park, NY 11374
Taxing Bureauts Representat ive



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

NEW DELSENS, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period December 1, 1973 through
August  31 ,  7976.

DETERMINATION

Appl icant,  New Delsens, In-c. ,  43 East Main Street,  Bayshore, New York

11706, f i led an appl icat ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

December  1 ,  1973 th rough August  31 ,  1976 (F j_ le  No.  18908) .

A smal l  c lairns hearing was held before Raymond J. Siegel,  Hearing Off icer,

at the off ices of the State Tax Cormnission, Two World Trade Center,  New York,

New York, on Decenber 1, 1978 at 9:15 A.M. Appl icant appeared by seymour

levy'  CPA. The Sales Tax Bureau appeared by Peter Crotty,  Esg. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSIJE

Whether

by the Sales

the

Tax

results of an observat ion test.  and markup-of-purchases audit

Bureau proper ly  re f lec t  app l i can t ' s  sa les  tax  l iab i l i t y .

FINDINGS OF FACT

1.  App l ican t ,  New De lsens ,  Inc . ,  a  kosher -s ty le  res taurant /de l i ca tessen,

f i led New York State sales and use tax returns for the period December 1, 1973

through August 31, 7976. 0n these returns, appl icant reported an overal l

taxable rat io of 34"/ .

2.  The Sales Tax Bureau obtained t . imely consents extending the period of

l imitat ion for assessment of sales and use taxes under Art ic les 28 and 29 of
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the Tax Law from appl icant.

3. 0n Apri l  6,  7977, the Sales Tax Bureau issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against New Delsens, fnc.,

and Mart in Levy and Robert  Topper,  individual ly and as off icers. Said Not ice

was issued as  the  resu l t  o f  a  f ie ld  aud i t  wh ich  d isc losed add i t iona l  sa les  tax

due o f  $14,774.85 ,  p lus  pena l ty  and in te res t  o f  $6 ,480.93 ,  fo r  a  to ta l  due o f

$21,195.78 ,  fo r  the  per iod  December  L ,  1973 th rough August  31 ,  1976.

4. The Sales Tax Bureauts auditor conducted an observat ion test of

app l i can t ' s  sa les  fo r  December  15 ,7976 (a  Wednesday)  wh ich  d isc losed a  taxab le

rat io ot 64.3%. The auditor then conducted a markup test on nontaxable i tems,

which resulted in a markup of 100%. The markup on taxable items was estisrated

to be 150%. The overal l  markup of both taxable and nontaxable i tems was

I3L.72%. Total  purchases per records of $227 1727.04 vrere marked up 131 .L2%,

which  resu l ted  in  aud i ted  sa les  o f  $5261322.73 .  The app l ica t ion  o f  the  taxab le

ra t io  o f  64 .3% resu l red  in  aud i ted  taxab le  sa les  o f  9338,425.50 .  Cred i t  o f

$128 '198.00  was made fo r  taxab le  sa les  repor ted ,  wh ich  resu l ted  in  add i t iona l

taxab le  sa les  o f  $210r237.50  and add i t iona l  sa les  tax  due o f  $14,174.85 .

5. Based on a re'examinat ion by the Sales Tax Bureau of appl icant 's

records, the fol lowing adjustments to the or iginal  assessment l rere recommended:

(a )  That  to ta l  purchases  o f  $227 1727.04  be  reduced by  paper

products of $5,486.61 included in purchases, and by an

a l lowance o f  $4 ,320.00  fo r  employee mea ls .

(b) That the average markup rat io percentage of 131 .727, be

reduced to 722.3%.

(c) That the taxable rat io percentage of 64.3% be reduced
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ro 50.52%.

(d) That the addit ional sales tax due, after the above

adjustments are made, be reduced from $141774.85 to

$ 8 , 1 5 7  . 7 7  .

6.  Appl icant contended that the revised audited taxable sales rat io was

too high, al though i t  stated that the taxable sales rat io that was reported

(Z+71 might be low. Appl icant presented no documentary or other substant ial

evidence to show that the revised taxable sales rat io of 50 .52% was erroneous.

CONCIUSIONS OF I,AW

A. That the Sales Tax Bureaurs determinat ion of addit ional sales taxes

due,  as  ad jus ted  on  re -examinat ion  (F ind ing  o f  Fac t  "5" ) ,  was  cor rec t ,  w i th in

the meaning and intent of  sect ion 1138(a) of the Tax law.

B. That the appl icat ion of New De1sens, fnc. is granted to the extent

ind ica ted  in  F ind ing  o f  Fac t r r5 t t ;  tha t  the  Sa les  Tax  Bureau is  hereby  d i rec ted

to modify the Not ice of Determinat ion and Demand for Paynent of Sales and Use

Taxes Due issued on Apri l  6,  1977; and that,  except as so granted, the appl i -

ca t ion  is  in  a l l  o ther  respec ts  den ied .

Albany, New York TAX COMMISSION

ocT I $79

COMMISSIONER


