
STATE OF NEI4I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Murray's Wines & Liquors

and Murray & Sylvia Rachl in

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax Law

for  the  Per iod  3 /1173 -  2129/76 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Determinat ion by mai l

upon Morr is H. Levine the representat ive of the pet i t ioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

Irrrapper addressed as fol lows:

Mr .  Mor r is  H.  Lev ine
181 S.  Frank l in  Ave.
Va l ley  S t ream,  NY 11582

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to before me this

9th day of October,  1979.

pe t i t i



STATE OF NET,i YORK
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Sales  & Use Tax

under Art ic le 28 of the Tax Law

f o r  t h e  P e r i o d  3 / 7 1 7 3  -  2 1 2 9 / 7 6 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Determinat ion by mai l

upon Murrayrs Wines & Liquors, and Murray & Sy1via Rachl in,  the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Murrayts Wines & Liquors
and Murray & Sylvia Rachl_in
77-O3 13th  Ave.
Brooklyn, NY J-7228

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said l rrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

9th day

before me th is

r979 .of  0c tober ,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  9 ,  1979

Murray's Wines & Liquors
and Murray & Sylvia Rachlin
77 '03  13 th  Ave.
Brooklyn, NY l I22B

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed Lo :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Morr is H. Levine
181 S.  Frank l in  Ave.
VaIIey Stream, NY 11582
Taxing Bureau's Representat ive



STAIE Og NETd YORK

STAIE TA)( CCIO4ISSION

In the l,Latter of ttre Application

of

MIRRAYIS I{INES Ai{D LIQUORS
and

MURRAY RACIILIN and SIILVIA RACIILIN,
Individr:al1y and as Co-ParLners

for Revision of a Determination or for
Refi:nd of Sales and Use Ta(es rmder
Articles 28 and 29 of ttre Ta:< Law for
the Period Mardr Lt L973 ttrrough
Februarlz 29, L976.

DHTMMINATICN

Applicants, Murrayrs Wines and. Liqr:ors and Mr:rray Ractrlin and Slz1via

Rachlin, individual.ly and as co-partners, 7703 13ttr Averl:e, Brookl1m, Nelr York

LL228, filed an application for revision of a deterrnination or for refirnd of

sales and use ta:<es r:nder Articles 28 and 29 of ttre Ta< Lavr for tlre period

Mardr L, L973 ttrrough Febmary 29, L976 (Fi1e No. 18817).

A small clajrns hearing was held before Ralznond J. Siegel, Hearing Officer,

at the offices of tkre State Tax Conrnission, IIoo l{orld Trade Center, Neur York,

Ne,r York, on Decenber 18, 1978 at, l:15 P.M. Applicant agpeared by lrlcrris H.

Lewine, CPA. The Sales Ta>< Bureau atrpeared $r peter Crotty, Esq. (AbraLram

Schwartz, Esg., of coursel) .

ISSUE

Vltettrer the results of ttre Sa1es To< Br.rreau's audit of ttre boks and

records of I{rrrayrs Wines and Liqr:ors for ttre pericd March L, 1-:973 t}rrough

Februaqr 29, 1976 proSnrly reflected applicant's additional sales tax liability.
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F]ND]NGS OF FACT

1. Applicant Murrayrs Wines and Liqr:ors ("lrn:rrayts") cperated a retail

r,rine and liquor store in BrooJ<11m, litreur York. Duri::g tlre period at issue,

Murray Racfrlirr and Slzlvia Ractrlin were co-parbners of lh:rray's.

2. Itl'lrrayrs filed and paid Nen^r York state arrd local sales and use tax

returns for ttte period March L, L973 through February 29, L976.

3. On April 2L, 1977 as the result of an ar-rdit, tlre Sales Tax Br:reau

issued a Notice of Detennination and Dernand for Palnrent of Sales and Use Ta:<es

Due against Munayrs and Murray Rachlin and Slzlvia Ractrlin, individr:a1ly ard as

co-parbners, assessing additional tax dr:e of $91206.19, ph:s penalty and interest

of $4,562.50, for a total dr-re of $L3,768.79.

4. Februarlz of L976 was selecbed as the test period for ttre o<arnination of

Murray's wine and liquor purcha.ses. The audit disclosed that Murray's purchase

ratio was 50.L74 for wines and 49.83? for liqr:ors. The sales rnarkrp tests on

wines arrd liquors determjned an average nrarkr4> of 52.O4% for wines and 20.54%

for liqr:ors.

At a lnst-audit onference wittr representatives of ttre Sales Ta>< Bureau,

Murrayrs presented its analysis of wine and liqr-nr purchases rnade during ttre

nnnth of Decenber L974. Ttre Sales Tax Br:reau onbined the tr^ro analyses and

arrived. at an adjusted pr:rchase ratio of 34.52% for wines and 65.48% for liquors.

Mditiona1ly, a corcection was rnade for emors ttrat r,ere for:nd in the original

markup test, which resulted in an adjr:sted nrarkup of 46.86? for wines and 18.13?

for liquors.

Ttre application of ttre adjustsd allocation percentages and of tlre adju^sted

rnarkq> percentages to purchases (per Mr:rray's records) for tlre audit period,

rnintrs ttre taxable sales reSnrted for ttre audit period, resulted in additional

taxable sales of $1101355.00, and an under-reporting factor of I2.08s".
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5. A revis^r of ttre furniture and fi:ctr:re pr:rctrases det€rmined that

acquisitions made in August of 1975 totaled $121511.50. Mr:rray's ould only

sulcstantiate ttrat sa.les ta>< was paid on $11800.00 of tlris anrrmt. fhe reraining

$101711.50 was included in tlre assessrrEnt.

6. Murrayrs contended that:

(a) The markrp tests were inequitable in that no consid-

eration was gi.ven to advertised specials.

(b) No allcn'rance was nrade for sales to o<enpt organizations.

(c) No allcrrrance was given for breakage or spoilage.

(d) No allcrnrance was gi-ven for robbeEy or pilferage.

(e) No allcr^rance was nade for sales at d.iscourrt.

7. Mr.rrrayrs also contended ttrat no consideration was given to an increase

in inventory vfrictr was neoessitated by a nove to anottpr business location wittr

a larger sales area. lt:rrayf s records stplnrted the oontention ttrat the in-

ventory j-ncreased by $17,554.00 orzer the audit priod.

8. Murray's fi:rther contended ttrat ttre test nnnths of December 1975 and

FebruaQz 1975 did not fairly represent its nornal sales acLivities. It argud

that anotler nrmthrs purctrase recrcrds shouLd be included in the test. Ivh:rray's

introduced docr.urentarry evidence for tlre ronth of Jr.u"re 1973 v*Lich disclosed

purchases of wine and liguor in tlre anor:nts of $5,744.00 and 913,340.00, re-

spectively.

These pr:rclrases, plus ttre purclrases of ttre test nrmths, prduced a purclrase

ratio of 33.4? for wine and 66.6% for liqr:or.

9. Applicants acted in good faith ttrroughout the audit, and no at@rpt was

made to evade ttre tax.
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@D{CLUSICbTS OF LAt{

A. That the Sales Tax Br:reau's ar:dit did not consider ttre increase in

Murray's inverrtorl- as set fortl. in Finding of Fact "7"; ttterefore, the total

purcha.ses of $799,377.00 are hereby reduced by $171554.00.

B. That the test nrcnths of Decenber L975 and Febn:ar1z 1976 did not fairly

represent Mtrrray's norrnal sales activities; therefore, the pr.rctrase allocatj-on

perentages are hereby redued to 33.4% for rrine and 65.62 for liqr.nr, as

described in Finding of Fact "8".

C. That interest in excess of the mininunn interest and penalty inposed

pursuant to section 1145(a) of ttre Tax Lan are waived.

D. That the application of Murrayr s Wines and Liguors and Mr:nay Rachlin

and Sylvia Ractrlin, individr.rally and as co-partners, is grranted to the exbent

ind.icated in Conclusions of Taw "A", "8" and "c"; that ttre Sales Tar< Br-rreau is

hereby directed to rrcdify the Notice of Determination and Dernand for Palment of

Sales and Use Ta<es Due issued April 2L, I977i and ttrat, o<cept as so granted,

the application is in all ottrer respects denied.

DATD: Albany, Ner^/ York

ocr I lsfit


