
STATE. OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

lDIIt\t{K ATRLINES, rNC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales & Use
Taxes under  Ar t ic le(s)  28 & 29 of  rhe

AFFIDAVIT OF MAILING

b y

A S

Sta te  o f  New York
County of A'tbany

John Huhn 
, being duly sworn, deposes and says that

9lhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on rhe llth aay of April , L979 , *re served the within

Notice of Deterrnination by &Ore0reOO|f mail upon l,bhavlk Airlines, Inc.
c/o Allegheny Air1ines, Inc.

@ the pet i t ioner  ln  the wi th in  proCeeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

follows: Nlchavjk Airlines, Inc.
c/o Allegherry Airlines, Inc.
Washington National Aieort
Washingrton, D.C.

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa ld  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  Se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That deponent furrher says that rhe said addressee is the fogqggggg$€pitgg(

dOOCICICO pet i t ioner  here in and that  the address set  for th on said hrrapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

Sworn

1lth

-

t o  be fo re  me  th i s

day of  Apr i l  ,  Lg7g.

rA -3  (2 /16 )



STATE OF NEW YORK
STATE. TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

!olut9{K ArR[,]NES, IliC.

For a Redeterminat ion of a Def ic iency or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales & Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  rhe

de#.i"i,'16?ffid?if !5?'n-,, .

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Nbany

John mjhn , being duly sworn, deposes and says that

*te is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the llttr aay of furil , Lg -lg, *re served the wirhin

i.trotice of Deterrnination

o:e !6nY Plaza (representative of)
Syracuse, lillf
by enclos ing a t rue copy thereof  in  a

Joseph H- KtrPhY, Esq.
as follows: c/o llancock, Estabrook'

Shove & Hust' Esqs.
One I{cnY Plaza
Slzracrr.se, l[Y

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  S ta tes  Pos ta l  se rv i ce  w i t h in  t he  s taEe  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

by &nwdrcoo mail upon 
ffieh#ruf-, Ryan,

the pet i t ioner  in  the wi th in proceeding,

secu re l y  sea led  pos tpa id  w rappe r  add ressed

R1zan,

Sworn  to  be fore  me th is

lltJl day of April ,  t 979 .
/ l - \

'  I  '  , l f
|  |  n  i " '  j

/  t  
/ \  L t - \ - ( ) . r a  

/ .  
,  ;  f  ( ( ' t  6 . (  ELp

/ l L r

rA- 3 (2 /7 6)
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STAT4 OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

ATJLEGITEI\TY AIRLINES, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales & Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the XXnOffiOOgtr PeriodG0
June 1, 1971 ttrrouqh l{ay 31, 1974.

Sta te  o f  New York
County of Albany

AFFIDAVIT OF I,IAILING

John Hlhn , being duly sworn, deposes and says that

nhe is  an employee of  the Department  of  Taxat ion and Finance,  over  t8 years of

age, and that on the lltlt day of April , 19 '19, 
tlhe served the wlthin

Notice of DeterminaEion by ftgffikftkd$C mail upon altegeny Airlines, Irrc.

@ the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure l -y  sea led  pos tpa id  wrapper  addressed

as follows: Al]egfpny Airlines, Inc.
lVashington National AfuAort
Washington, D.C.

and by deposit inB same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta t ,e  o f  New york .

That deponent further says that rhe said addressee is the AAOpOOO6OOOOOQe(

:OOOdOq pet i t ioner herein and that the address set forth on said r^Trapper is the

las t  known address  o f  the  W pet i t ioner .

t o  be fo re  me  th i s

day of april ,  L979

',tI

{.,+

Sworn

llttr

x "1
/ i

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
AIJ,EGIIMW ATRI]NES, ]NC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sates & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the )nF$)F)OODGX Period (S(
Jure 1, I97l through MAy 31, 1974: 

'

S ta te  o f  New York
County of Albany

John Huhn

xhe is an employee of the

age, and that on the l l th

Nobice of Detesnination

AFFIDAVIT OF },IAILING

, being duty sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of April , L9 79, Xhe served the wlthin
Joseph H. l{u:phv, Esg.

by 0nnfrrr'{xr{) mail "p"" $frrlsffig,"fiff*' 
R1ran,

the pet i t ioner in the within proceeding,

securely sealed postpaid r^rrapper addressed

Van,

( representat ive of )

by enclos ing a t rue copy thereof  in  a
Joseph H. lerrphy, Esg.

as fol-lows: c/o tbneid<, Estabrok,
*rcnre & Hust, Esqs.
Gre Irbny PLaza
Slrracuse' NY

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says LhaE the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  Lhe address  se t  fo r th  on  sa id  \ r rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn t .o  before me th is

llth day of April

r^-3 (2/76)

19  79 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

AFril l,l, 1979

I,blrardc Airlireo, Irn.
c/o eJL[e$rrr1' AirS"ineer Lrc.
ttiastrirytcn $IattgraL Alr[lori
Wasfrfngital1 D.C.

GenLlsrnn:

Please take notice of the mbuninatjgt
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level. Pursuant to section(s; Ili|8 & 1243 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 I'bths

from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

t  Sincorely ,  , , ' , '  .  i

: i ,, , ',1i, fj',!L;UJ

MICTGIffi, AISINNTER,
SIPETMTSXNG SAl( IIERRJBG OFATC$R.

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T Q N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Aprlt LL, 1979

eUe$tGrry Alrl;lnes' Lrn.
m*rirrgto;l Natlmal Al-Wort
V(ashjJgrtmT D.C.

Gentlenent

Please take notice of the mternlnatj.at
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) II38 e L243 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ltbttlE
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

/,! 
Sincerely, 

tf, t

'  / ' '
, : . l

r i i

I,$ctnsL AIsltuR
SlPESSfiTSI!re NX EARD{G OFSICER

Petitioner's Representative

Taxing Bureau's Representat ive

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion .

of

MOHAWK AIRLINES, INC.

fo r  Rev is ion  o f  a  Determinat ion  or  fo r  :
Refund o f  Sa les  and Use Taxes  under

,  Ar t i c les  28  and 29  o f  the  Tax  Law fo r  i
I  the Period September l ,  I }T1 through

Apr i l  12 ,  1972 .

DETERMTNATION

In  the  Mat te r  o f  the  App l ica t ion  .

o f

ALLEGHENY AIRLINES, INC.

for  Revis ion of  a  Determinat ion or  for
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod June I ,  I97I  through
May  31 ,  I 974 .

Appl icant ,  Mohawk Ai r l ines,  Inc.  ( "Mohawk") ,  c /o  Al legheny

A i r l i nes ,  I nc . ,  Wash ing ton  Na t i ona l  A i r po r t ,  Wash ing ton ,  D .C . ,  f i l ed

an appl icat ion for  rev is ion of  a  determinat ion or  for  re fund of  sa les

and use taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod

Sep tember  I ,  I 97 I  t h rough  Apr i l  L2 ,  i - 972  (F i l e  No .  10548) .
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App l i can t ,  A l l egheny  A i r I i nes ,  f nc .  ( "A I l egh€Dy" ) ,  Wash ing ton

Na t iona l  A i rpo r t ,  Wash ing ton ,  D .C . ,  f i l ed  an  app l i ca t i on  fo r  rev i s ion

of  a  determinat ion or  for  re fund of  sa les and use taxes under  Ar t ic les

28 and 29 of  the Tax Law for  the per iod June 1,  I97I  through May 31,

L974  ( r ' i l e  uo .  10541)  .

A combined formal  hear ing was held before Solomon Sies,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Bui ld ing #9,

State Campus,  Albany,  New York,  or r  March 30,  1-977 at  9 :15 A. l t .  Appl i -

cants appeared by Hancock,  Estabrook,  Ryan,  Shove & Hust ,  Esqs.  ( . loseph

H. Murphy,  Ese. ,  o f  counsel ) .  The Sales Tax Bureau appeared by Peter

C ro t t y ,  Ese .  (Ha r r y  Kad i sh ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether  appl icants  are l iab le for  a  use tax on a i rcraf t

par ts  sh ipped outs ide th is  State for  overhaul ing,  rebui ld ing and

recondi t ion ing,  ds requi red by the Federa l  Av iat ion Admin is t rat ion,

which par ts  are la ter  re turned to  New York State for  insta l la t ion and

use by appl icants .

I I .  t rVhether  the f ie ld  audi t  on which the not ices of  determinat ion

were issued against  appl icants  was proper  and correct .

I1 I .  Whether  appl icant  A l legheny is  ent i t led to  a credi t  on

ai rcraf t  par ts  a l legedly  t ransferred outs ide New york State.

IV.  Vfhether  appl icant  A l legheny is  ent i t led to  a credi t  on

charges for  labor  a l legedly  per formed outs ide New york s tate.
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Whether  in terest  should be reduced and penal ty  waived.

FINDINGS OF FACT

I. On November L5, 7974, applicant Mohawk executed a consent

which extended the per iod of  l imi ta t ion for  assessment  of  sa les ani .

use taxes to  December 20,  1975,  for  the taxable per iods September I ,

r 97 r  t h rough  Apr i l  12 ,  L972 .  on  sep tember  16 ,  L975 ,  t he  sa les  Tax

Bureau issued a Not ice of  Determinat ion and Demand for  Pavment  of  Sa1es

and use Taxes n;e against  Mohawk for  the per iod september l ,  1971

th rough  Apr i r  12 ,  1972 .  sa id  No t i ce  imposed  add i t i ona l  t ax  o f

# I47 ,162 .24 ,  p l us  pena l t y  and  i n te res t  o f  $68 ,583 .19 ,  f o r  a  t o ta l  o f

$215  , 745 .43 .

2.  On May 7,  1975,  appl icant  A l legheny executed a consent

which extended the per iod of  l imi ta t ion for  assessment  of  sa les and

use taxes to  December 20,  L975 for  the taxable per iods June I ,  L97L

through tv tay 31,  1974.  on september L6,  r97s,  the sa les Tax Bureau

issued a Not ice of  Determinat ion and Demand for  Payment  of  Sales and

Use Taxes Due against  A l legheny for  the per iod June I ,  I97L through

May  31 ,  L974 .  Sa id  No t i ce  imposed  add i t i ona l  t ax  o f  $443 ,1 - l ^4 .4 I ,  p lus

pena l t y  and  i n te res t  o f  $157 ,810 .75 ,  f o r  a  t o ta l  o f  $600 ,925 .16 .

3 .  Un t i l  Ap r i l  L2 ,  1972 ,  Mohawk  was  a  commerc ia l  a i r l i ne

engaged in  the t ranspor tat ion of  passengers and cargo.  I t  serv iced

many terminals  in  New York State inc lud ing Albany,  B inghamton,  Buf fa lo ,

E rm i ra ,  Grens  Fa l l s ,  r t haca ,  Kennedy  fn te rna t i ona l ,  Ld  Guard ia ,

V .
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Plat tsburgh,  Poughkeepsie,  Rochester ,  Saranac Lake,  Syracuse,  Oneida,

Water town and Whi te Pla ins.  The major i ty  o f  f l ights  depar t ing f rom

New York State were in t ra-s tate.  Admin is t rat ive of f ices and repai r

fac i l i t ies were mainta ined at  the Oneida County Ai rpor t  in  Ut ica.

4.  On Apr i l  12,  1972,  Mohawk merged wi th  Al legheny.  The

corporat ion formed as a resul t  o f  the merger  is  operat ing as

Al legheny Ai r1 ines,  Inc.  A l legheny is  a  commerc ia l  a i r l ine engaged

in the t ranspor tat ion of  passengers and cargo throughout  the eastern

Un i ted  S ta tes .  I t s  admin i s t ra t i ve  o f f i ces  and  rese rva t i on  cen te r  a re

loca ted  a t  C rys ta l  P laza ,  Wash ing ton ,  D .C .

5.  Pr ior  to  the merger  of  Apr i l  L2,  1972,  appl icant  A1legheny

serv iced f ive terminals  in  New York and had i ts  maintenance fac i l i ty ,

as wel l  as f l ight  and stewardess t ra in ing schools ,  o t  the Greater

Pi t tsburgh Nat ional  A i rpor t .

6 .  Af ter  i ts  merger  wi th  Mohawk,  appl icant  A1legheny serv iced

L7 terminals  in  New York.  These were Albany,  B inghamton,  Buf fa lo ,

E lm i ra ,  G lens  Fa l l s ,  I s l i p ,  I t haca ,  James town ,  La  Guard ia ,  JFK

Internat ional ,  P lat tsburgh,  Rochester ,  Saranac Lake,  Syracuse,  Ut ica,

Water town and Whi te Pla ins.  A l legheny a lso operated three t icket

of f ices in  New York Ci ty  and one in  Whi te p la ins.  I t  a lso operated

an addi t ional  maintenance fac i l i ty ,  p lus a f l ight  and stewardess

school ,  d t  Oneida County Ai rpor t .
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7.  Star t ing in  Apr i l  o f  1973,  Al legheny began phasing out

operat ions at  the Ut ica,  New York,  fac i l i ty  and commenced t ransferr ing

par ts  to  i ts  e i t tsburgh,  Pennsylvania,  fac i l i ty .  on January B,  Lg74,

operat ions in  Ut ica ceased and the balance of  the par ts  s tored there

were sh ipped to Pi t tsburgh.

8.  Both appl icants  must  ab ide by redera l  Av iat ion Admin is t rat ion

requi rements.  One such regui rement  is  that  an a i rcraf t  carr ier  must

overhaul  and recondi t ion a i rcraf t  a f ter  a  speci f ic  number of  f l ic lh t

hours,  which number depends on the type of  a i rcraf t .  In  most  cases

dur ing the tax per iods in  issue,  appl icants '  employees removed par ts

f rom the a i rcraf t  and sent  these par ts  to  var ious locat ions outs ide

the State,  to  be rebui l t  by outs ide f i rms.  When the repai rs  were

made,  the par ts  were sent  back to  appl icants  in  New York State for

insta l la t ion in  another  a i rcraf t ,  or  for  p lacement  in  inventory

s to rage  f ac i l i t i e s .

9.  Both appl icants  fo l lowed the genera l  t rade pract ice of

c lass i fy ing a i rcraf t  par ts  as e i ther  " ro table par tsr r  or  "expendable

par ts . "  These c lass i f icat ions are fur ther  broken down to "a i r f rame

parts ,  "  "engine par ts"  and "other  f l ight  equipment  par ts .  "  Rotable

par ts  have the greatest  va lue and unless ser ious ly  damaged,  are

rebui l t  cont inuousJ-y.  Spare par ts  of  th is  nature are usual ly  inc luded

in the purchase of  the a i rcraf t .  I f  a  par t  o f  th is  type is  removed

from an a i rcraf t  and sent  to  be rebui l t ,  i t  is  rep laced by a s imi lar

par t  f rom inventory s torage.  When the par t  to  be rebui l t  is  sent
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outs ide the State for  such purposes,  i t  is  then returned and p laced

in inventory within the State. Expendable parts are not as durable

as rotable par ts .  They inc lude i tems ranging f rom nuts and bol ts  to

pa r t s  wor th  i n  excess  o f  $10 ,000 .00 .  Cer ta in  po r t i ons  o f  t hese  pa r t s

are capable of  be ing rebui l t .  A i r f rame par ts  are par ts  re la ted to

the a i rcraf t  f rame and body,  whi le  engine par ts  are par ts  d i rect ly

re la ted to  the a i rcraf t  engine.  The term "other  f l ight  equipment"

i nc ludes  a l l  o the r  pa r t s .

10.  Mohawk d id not  repor t  any purchases subject  to  use tax.

The assessment  aqainst  Mohawk was based on a f ie ld  audi t .  The Sales

Tax Bureau audi tor  examined Mohawk's  purchases of  a i rcraf t  par ts .

The audi tor  used the per iod January L,  1972 through Apr i l  L2,  1972

as a test  per iod.  Tota l  a i rcraf t  par ts  purchased and paid for  in  the

tes t  pe r iod  w i thou t  sa l -es  tax  be ing  cha rged  amoun ted  to  $1 ,692 ,150 .59 .

Purchases f rom 22 par t i -cu lar  vendors represented 90.7% of  the purchases

in the test period. A comparison of purchases made from the 22 vendors

dur ing the test  and dur ing the per iod September I ,  I97I  through

December 31,  l -971-  ind icated that  purchases f rom the 22 vendors made

dur ing the per iod September L,  L97L through December 31,  I97L increased

by 14.85%. Tota l  purchases dur ing the test  per iod were increased,  based

on the pro jected increase of  L4.85%, to  arr ive at  to ta l  purchases for

the  pe r iod  Sep tember  1 ,  I 97L  th rough  December  31 ,  L97 I  o f  $1 ,943 ,434 .95 .

The  pu rchases  fo r  t he  two  pe r iods  to ta l i ng  $3 ,635 ,585 .54  resu l ted  i n

add i t i ona l  use  t ax  due  f o r  a i r c ra f t  pa r t s  o f  $145 ,423 .4O .  The  Sa les
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Tax Bureau a lso examined recurr ing expenses.  A test  and pro ject ion

of  recurr ing expense purchases resul ted in  addi t ional  taxable pur-

chases  o f  $33 ,973 .87 ,  and  i n  use  t ax  due  o f  $1 ,738 .84 .  The  t o ta l

use tax due on aircraft parts and recurring expenses amounted to

$L47  , L62 .24 .

11.  The assessment  against  A l legheny was a lso based on

a f ie ld  audi t .  The resul t  o f  tests  of  recurr ing expenses and f ixed

asse ts  was  $1 ,082 ,183 .28  o f  add i t i ona l  t axab le  pu rchases .  Use  tax

computed at  the appropr ia te rates amounted to  $7L,574.64.  Appl i -

cant Allegheny concedes this amount to be due. The auditor examined

in deta i l  the a i rcraf t  par ts  and repai rs ,  purchase vouchers,  invoices,

and requis i t ions for  the per iod January 1,  1973 through June 30,  1-973.

The audi tor  prepared a schedule of  purchase invoices which d id not

inc lude sa les tax charges for  par ts  or  repai rs  which were designated

for  receipt  by Al legheny at  the Ut ica maintenance fac i l i ty .  Said

audi tor  a lso se lected a sample of  19 a i rcraf t  par ts  and repai r

suppl iers .  Tota l  purchases f rom these suppl iers  dur ing the test

per iod (January L,  1973 through June 30,  1973)  represented 91- .35% of

to ta l  a i rcraf t  par ts  or  repai r  purchases subject  to  use tax.  Pur-

chases from these vendors not charged sales tax and shipped to Utica

for  the per iods Apr i l  13,  1972 through June 30,  L972,  Ju ly  L,  L972

through December 31,  L972,  and Ju ly  l ,  L973 through December 31,  1973,

were computed and compared as a percentage of the base or test-period

sample.  These percentages were then appl ied to  to ta l  test  f ind ings to
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arr ive at  addi t ional  taxable a i rcraf t  par ts  and repai rs  purchases.

The  use  tax  due  amoun ted  to  $371 ,539 .77 .  The  to ta l  t ax  due  on

recurr ing expenses and f ixed assets and a i rcraf t  par ts  amounted to

$443  ,  L lA  . 4 r .

12.  Tota l  a i rcraf t  par ts  and repai r  purchases as computed

in F inding of  Fact  I I  amounted to  $9,288,495.2 '7 .  Appl icant  A l legheny

c la imed  a  c red i t  f o r  pu rchases  o f  $1O,168 ,82O.OO,  on  the  g rounds

that  purchases were made in  bulk  and that  the par ts  were s tored in

New york and subsequently shipped to points outside the State for use

there.  This  c la im for  credi t  was denied.

13. Appticant Allegheny eontends that a use tax is not

due on labor  charges where a repai r  or  recondi t ion ing of  an a i rcraf t

par t  was made outs ide New York State by a repai r  center  sanct ioned

by the Federa l  Av iat ion Admin is t rat ion.

L4. Applicant Allegheny contends that parts destined for

New york and included in the Sales Tax Bureau's audit were never

received in  New York.  A le t ter  a l legedly  sent  to  suppl iers  which

advised them to divert shipments of parts scheduled for delivery to

Ut ica,  New York,  to  a point  outs ide the State,  was of fered in  ev idence.

15.  Appl icants  cooperated wi th  the Sales Tax Bureau and acted

in good fa i th  at  a l l  t imes.

CONCLUSTONS OF LAW

A. That the overhauling, rebuilding and recondit ioning of

a i rcraf t  par ts  const i tu tes the mainta in ing,  serv ic ing,  and repai r ing

of  tangib le personal  proper ty  not  he ld for  sa le in  the regular  course
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o f  bus iness ,  w i th in  the  mean ing  and  i n ten t  o f  sec t i on  1105(c ) (3 )  o f

the Tax Law.

B.  That  a use tax is  due on appl icants '  use in  New York State

of  tangib le personal  proper ty  sh ipped by them outs ide th is  State

for the maintaining and servicing of said property or for the repair ing

and furnishing of parts in connection therewith by repairmen who

per formed such serv ices outs ide New York State,  la ter  re turn ing sa id

parts to applicants in New York State, within the meaning and intent

o f  sec t i on  1110  (D)  o f  t he  Tax  Law.

C. That applicants have fai led to show that the f indings

of  the audi t  conducted by the Sales Tax Bureau were incorrect ,  in

accordance wi th  sect ion 1138(a)  of  t t re  Tax Law;  thus,  in  accordance

wi th the resul ts ,  f ind ings and computat ions ref lected in  the not ices

of  determinat ion prev ious ly  issued,  the audi ts  were proper  and

correct .  (Mat ter  o f_Grant  Co.  v .  Joseph,  2 NY2d,  Lg6,2O6;  Markowi tz

v .  S ta te  Tax  Commiss ion ,  54  AD2d  LO23 ;  Ma t te r  o f  Meyer  v .  S ta te  l ax

Commiss ion ,  61  AD2d  223 ) .

D .  Tha t  " . . . t o  de te rm ine  the  scope  o f  a  s ta tu to r i l y  p resc r ibed

exempt ion,  .  .  .  the ru le  is  that  the exempt ions are to  be s t r ic t ly

construed and that i f  any ambiguity or uncertainty exists i t  is to

be resolved in favor of the sovereign and against exemption. " (tvtatter

o f  A ld r i ch  v .  Murphy ,  42  AD2d  385 ;  see  a l so  Ma t te r  o f  a i r l i f t

I n t e r n a t i o n a l  v .  S t a t e  T a x  C o m m i s s i o n ,  5 2  A D 2 d  6 8 8 ) .
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E.  That  in  accordance wi th  Conclus ion of  Law ' tD" ,  appl icant

Al legheny has fa i led to  present  suf f ic ient  ev idence to  show that  i t

i s  en t i t l ed  to  a  c red i t  pu rsuan t  t o  sec t i ons  l -119  (a )  (2 )  and  1139  o f

the Tax Law,  wi th  respect  to  inventory a l legedly  t ransferred to

Pi t tsburgh,  Pennsylvania;  fur thermore,  i t  has fa i led to  present  suf -

f ic ient  ev idence to  show that  i t  is  ent i t led to  any credi t  on charges

for  labor  per formed outs ide the State.  The aforesaid c la ims for

c red i t ,  r e fund ,  o t  o f f se t  a re  he reby  den ied .

F. That the application of Mohawk is granted to the extent

that  the in terest  in  excess of  the min imum interest  and the penal ty

imposed pursuant  to  sect ion 1145(a)  of  the Tax Law be waived.

c. That the application of Al legheny is granted to the extent

that the interest in excess of the minimum interest and the penalty

imposed pursuant  to  sect ion l -145(a)  of  the Tax Law be waived.

H.  That  the appl icat ions of  Mohawk Ai r l ines,  Inc.  and

Al legheny Ai r l ines,  Inc.  are granted to  the extent  ind icated in

Conclus ions of  Law,Fr t  and r rcr r -  that  the Sales Tax Bureau is  hereby

di rected to  accord ingly  modi fy  the not ices of  determinat ion and

demand for payment of sales and use taxes due issued September L6,

L975;  and that ,  except  as so g, ranted,  the appl icat ions are in  a l l

o ther  respects  denied.

DATED: Albany, New York

April 11, 7979

COMMISSIONER


