
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Metropol i tan Li fe Insurance Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax Law

f o r  t h e  P e r i o d  1 2 / 7 / 1 I  -  t t / 3 0 / 7 4 .

ATFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of 0ctober,  1979, he served the within not ice of Determinat ion by nait

upon Metropol i tan Li fe Insurance Co.,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Metropolitan Life Insurance Co.
1 Madison Ave.
New York, IfY 10010

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

to before me this

day  o f  0c tober ,  L979.
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of a Deterninat ion or a Refund of

Sales & Use Tax

under Art icle 28 of the Tax
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Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
19th day of 0ctober,  L979, he served the within not ice of Determinat ion by mai l
upon Thomas l. Stapleton the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Thomas L. Stapleton
and Gerald E. Singleton
1 Madison Ave.
New York, I{Y 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ione

to before me this

day  o f  0c tober ,  1979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October  19 ,  1979

Uetropol i tan Li fe Insurance Co.
1 Madison Ave.
New York, NY 10010

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1138, 1139 & 1243 of the Tax Law, any proceeding in
court  to review an adverse decision by the State Tax Conmission can only be
inst i tuted under Art ic le 78 of the Civi l  Pract ice laws and Rules, and nust be
commenced in the Supreme Court of the State of New York, Albany County, within
4 months from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision nay be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerr s Representat ive
Thornas L. Stapleton
and Gerald E. Singleton
1 Madison Ave.
New York, NY 10010
Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  App l ica t ion  :

o f :

METROPOLITAN LIFE INSURANCE COMPANY

for  Revis ion of  a  Determinat ion or  for
Refund of  Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod December L,  L97I  to
November  30 ,  L974 .

DETERMINATION

In the Matter of the Application :

o f

NEW YORK LIFE INSURANCE COMPANY :

for Revision of a Determination or for :
Refund of  Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod March 1,  J-972 to  February 2,
L975 .

Appl ican ts ,  Met ropo l i tan  L i fe  Insurance Company and New York  L i fe

Insurance Company, One Madison Avenue and 51 Madison Avenue, New York,

New York  10010,  respec t ive ly ,  f i l ed  app l i ca t ions  fo r  rev is ion  o f  a

determinat ion  or  fo r  re fund o f  sa les  and use taxes  under  Ar t i c les  28

and 29  o f  the  Tax  Law fo r  the  per iods  December  I ,  I97 I  to  November  20 ,

1 9 7 4  a n d  M a r c h  1 ,  : - 9 7 2  t o  F e b r u a r y  2 ,  1 9 7 5 ,  r e s p e c t i v e l y  ( F i l e  N o s .

0 0 5 5 8  a n d  1 0 4 7 8 )  .
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A conso l ida ted  fo rmal  hear ing  was he ld  be fore  Arch iba ld  F .

R o b e r t s o n ,  J r . ,  H e a r i n g  O f f i c e r ,  d t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x

Commiss ion ,  Two Wor ld  Trade Center ,  New York ,  New Yorkr  o f l  March  17 ,

1 9 7 7  a t  9 : 1 5  A . M .  A p p l i c a n t s  a p p e a r e d  b y  T h o m a s  L .  S t a p l e t o n ,  E s q .

and Gera ld  E .  S ing le ton ,  Esq.  The Sa les  Tax  Bureau appeared by  Peter

C r o t t y ,  E s e .  ( R i c h a r d  K a u f m a n ,  E s q .  ,  o f  c o u n s e l ) .

I S S U E S

r .  Whether  the  wr i t ten  repor ts  fu rn ished.  app l i can ts  by  Reta i i

Cred i t  Co.  and Hooper -Ho lmes Bureau,  Inc .  cons t i tu te  the  fu rn ish ing

o f  a n  i n f o r m a t i o n  s e r v i c e  p u r s u a n t  t o  s e c t i o n  1 1 0 5  ( c )  ( 1 )  o f  t h e  T a x

Law,  sub jec t  to  the  impos i t ion  o f  a  sa les  or  compensat ing  use  tax

u n d e r  s e c t i o n s  1 1 0 5 ( c )  ( 1 )  a n d  1 1 1 0  t h e r e o f .

I r .  Whether  med ica l  impa i rment  in fo rmat ion  fu rn ished to  app l i can ts

by  an  un incorpora ted ,  non-pro f i t  t rade assoc ia t ion  o f  wh ich  app l ican ts

were  members ,  cons t i tu tes  the  fu rn ish ing  o f  an  in fo rmat ion  serv ice

p u r s u a n t  t o  s e c t i o n  1 1 0 5  ( c )  ( 1 )  o f  t h e  T a x  L a w ,  s u b j e c t  t o  t h e  i m p o s i t i o n

o f  sa les  and compensat ing  use  tax .

I I I .  Whether  a  re fund c la im fo r  the  per iod  here in  invo lved o f  one

app l ican t  cou ld  be  conso l - ida ted  w i th  the  ins tan t  hear ing .

IV .  Whether  the  pena l t ies  and in te res t  above the  min imum in te res t

imposed shou ld  be  wa ived.
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FINDINGS OF FACT

1.  On  June  13 ,  1975 ,  t he  Sa les  Tax  Bureau  i ssued  a  No t i ce  o f

Determination and Demand for Payment of Sales and Use Taxes Due against

applicant Metropoli tan Life Insurance Company (Metropoli tan Life) for

$10 f  , 824 .85 ,  p l us  i n t e res t  and  pena l t i es  o f  $30 ,660 .9L ,  f o r  a  t o ta l  o f

$132,485.76.  Tt r -e under ly ing audi t  inc luded tax on expense purchases,

investigative reports and medical impairment information.

2 .  On  Oc tobe r  31 ,  1975 ,  t he  Sa1es  Tax  Bureau  i ssued  a  No t i ce  o f

Determination and Demand for Payment of Sales and Use Taxes Due against

appl icant  New York L i fe  Insurance Company (New York L i fe)  for  $96 t427 .07 ,

p l us  i n t e res t  and  pena l t i - es  o f  $34 ,472 .67  ,  f o r  a  t o ta l  o f  $130  , 899 .74 .

Thr-e Notice further provided that a separate assessment was being issue.d

for the port ion of the audit which was agreed to, thereby l imit ing the

tax asserted to inve.stigative reports received from llooper-Ilolmes

Bureau, Inc. (I looper-Holmes) and Retai l  Credit Co. (Retai l  Credit) .

However, th-e he.aring off icer consolidated refund claims made for the agreed

sales and use taxes paid by New York Life. No refund claims were offered

in evidence, nor were any deni.als thereof proffered.

3. ThrougLrout the peri.ods involved, applicants, Metropoli tan Life

Insurance Company and New York Life Insurance Company, purchased written

reports predominantly involving l i fe and health underwrit ing investigations

The inve.stigations which were conducted and the reports which- were

prepared were done by l tooper-Holmes and by Retai l  Credit.
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4.  Each appl icant  prov ided speci f icat ions to  Hooper-Holmes and

to Reta i l  Credi t  concern ing the types of  in format ion each requi red.

The deta i ls  o f  the speci f icat ions var ied somewhat  wi th  the d i f fer ing

needs of  each l i fe  insurance company.

5.  The invest igat ions (and the repor ts  based thereon)  involved

areas bear ing on the insurabi l i ty  o f  an ind iv idual ,  inc lud ing heal th ,

employment ,  habi ts ,  l iv ing condi t ions and reputat ion.

6.  Dur ing the course of  an invest i -gat ion,  Hooper-Holmes's

pract ice was to  contact  (among others)  the ind iv idual  apply ing for

insurance and lay and medica l  sources,  for  the purpose of  developing

speci f ied in format ion re l -evant  to  insurabi l i ty .  Reta i l -  Credi t  had a

s imi lar  pract ice which a lways requi red two sources,  inc lud ing the

person apply ing for  insurance.  Contact  was not  by te lephone or  mai1,

but rather by face-to-face interviews within the community.

7.  Hooper-Holmes and Reta i l  Credi t  were l icensed pr ivate inves-

t igators wi th in  New York State,  as were a l l  o f  the i r  f ie ld  invest j -gators.

8 .  App l i can ts  pa id  f rom $5 .00  to  $75 .00  pe r  repo r t ,  depend ing  on

the depth of  in format ion requi red.  Appl icants  pay no annual  re ta iner

fee to  e i ther  Hooper-Holmes or  Reta i l  Credi t .  A typ ica l  invest igat ion

for  an $1f .50 repor t  might  have requi red f rom twenty minutes to  an hour

in interviewing t ime alone.

9. Applicants had a confidential i ty agreement with Hooper-Holmes

during the periods at issue, and they could not disclose the information
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received in the reports to anyone not required to make a decision

concerning an i.ndividual '  s insurabil i ty.

10. During the periods involved, applicants could share infor-

mation received from Retai l  Credit with other subscribinq I i fe

insurance companies.

11.  t looper-Holmes and Reta i l  Credi t  kept  the resul ts  of  past

investi.gations on f i le in the periods at issue. ff ighty desirable

"protect ive"  in format ion bear ing on an ind iv idual 's  insurabi l i ty

was kept on f i le for three years. Less desirable information was

kept on f i le for one year. At the end of these periods, the f i led

informati,on was destroyed in the regul-ar course of business.

L2 . During the periods involved, I looper-I lolmes and Retai l  Credit

reviewed tkreir files for le.ad.s d.erive.d. from previous investigations

on a part icular individual, before commencing a new investigation.

13.  For  t l r -e  per iods at  issue,  appl icants  were two of  the 7L2

me.mbers of ttr-e Medical Informati.on Bureau [MIB) r drr unincorporated,

non-profi . t  trade. association consist ing only of l i fe insurance companies

as defined in the United States Internal Revenue Code.

J-4. As members of MIB, applicants contributed signif icant under-

writ ing information in the form of medical impairment data to MIB,

whose only source of such information was that contributed by i ts

members.

15. MLB owned the data contributed to it in common with the

contributi .ng members and it  was for the exclusive use of the members.
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16.  Had appl icants ,  as members of  MIB,  chosen to d iscont inue

MIB membership during the periods involved, they would have been

requi red (pursuant  to  the i r  MIB membership agreements)  to  d ispose of

in format ion acqui red f rom MIB,  as d i rected by the MIB Execut ive

Committee.

L7.  The Record ing and Stat is t i -ca l  Div is ion of  Sperry  Rand ("Sperry

Rand")  acted as serv ice agent  for  MIB throughout  the per iods involved.

The in format ion conta ined in  MIB f i les was assembled,  processed,  and

transmi t ted to  members by Sperry  Rand,  which reta ined possession of

the information without any property r ight therein.

lB. fnformation was mailed in typewritten form by MIB members to

Sperry  Rand,  which then p laced i t  in  MIB's  computer  banks.

19.  Sperry  Rand received requests for  in format ion f rom members

through MfB's  computer  terminals .  Approx imate ly  LsZ of  the requests

resulted in ttr.e production of information, which was then sent to

members in the form of electronic readouts on the members I computer

terminals  located on the members '  premises.

20.  Upon request ,  MIB was requi red to  prov ide a l l  members wi th

a1l  impai rment  data in  i ts  possession.

2I .  As a requis i te  of  membership in  MIB,  appl icants  paid MIB a

two- fo ld  charge:  (1)  the "bas ic  charge" ,  cover ing MIB operat ing costs

( i nc lud ing  sa la r i es ) ,  wh ich  was  co l l ec ted  by  an  annua l  assessmenL  on

all  members and which was based on the amount of ordinary l i fe insurance

in force and on ord inary l i fe  insurance issued dur ing a ca lendar  year ;
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(2\  the "checking serv ice charge" ,  which was based on the number of

inquir ies made by each member each month, including a minimum charge.

This  min imum charge was assessed on a l l  MIB members,  regard less of

whether  any in format ion inqui r ies had been made.  A11 b i1 ls  for  charges

were sent by Sperry Rand to the members of MIB.

22.  Appl icants  in  good fa i th  bel ieved that  a l l  o f  the above-

descr ibed t ransact ions wi th  Hooper-Holmes,  Reta i l  Credi t  and MIB were

not  taxable.  The Iegal  issues here in involved are complex.

CONCLUSIONS OF LAW

A. That the wrj-tten reports received by applicants from Retai l

Credi t  dur ing the per iods at  issue conta ined in format ion which could

be shared wi th  other  subscr ibers of  Reta i l -  Credi t ;  therefore,  such

informat ion was not  personal  or  ind iv idual  in  nature,  wi th in  the

mean ing  o f  sec t i on  1105  ( c )  (1 )  o f  t he  Tax  Law.

B.  That  in format ion kept  on f i le  by both Reta i l  Credi t  and

Hooper-Holmes could be a s ign i f icant  contr ibut ing factor  in  the repor ts

furniskr.ed applicants, and" that such information could be substantial ly

incorporated in to repor ts  furn ished to other  persons,  wi th in  the

mean ing  o f  sec t i on  1105  ( c )  ( f )  o f  t he  Tax  Law.

C.  That  pursuant  to  Conclus ions of  Law r rAtr  and "B" ,  appl icants

a re  l i ab le  fo r  sa les  tax  pu rsuan t  t o  sec t i on  1105  ( c )  (1 )  ,  each  as  a

customer under  sect ion 1133 (b)  ,  or  are l iab le for  compensat ing use

tax under  sect ion 1110 of  the Tax Law.
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D. That the medical impairment reports from MIB during the

per iods at  issue conta ined in format ion which could be substant ia l ly

incorporated in reports furnished to other members of MIB (persons

under  the Tax Law),  and that  a l l  b i l ls  for  serv ices are for  serv ices

wi th in  the meaning of  sect ion 1105 (c)  (1)  o f  the Tax Law.  Sperry

Rand  Corp .  v .  Tu1 ly ,  Sup .  C t .  NYC,  NYLJ  June  20 ,  1977 ;  CCH S ta te

Taxes -New York ,  pa ra .  99 -992 ,  o rde r  a f f ' d  404  NYS 2d ,  2L6 ,  appea l

den ied  _NY 2d ,_  (Oc tobe r  31 ,  1978) .

E. Tkr-at a refund claim, through concerning the same subject

matter here.in involved and for a t j :ne period herein at issue, cannot

be the subject of an admini.strative hearing in the absence of a

denia l ,  o f  th-at  c la im and of  an appl icat ion for  a  hear ing pursuant

to sect ion f l39 (b)  o f  the Tax Law.

F. Th-at the applications of Metropoli tan Life fnsurance Company

and New York Life Insurance Company are granted to the extent that

the penalty and interest in excess of the minimum statutory rate

are cancelled; that the Sales Tax Bureau is hereby directed to

accordingly modify the Notice. of Determination and Demand for Payment

of  Sales and Use Taxes Due issued Metropol i tan L i fe  on June 13,

L975 and Nevr  York L i fe  on October  3I ,  1975;  and that ,  except  as so

/



granted,

notices

DATED:

9

the applications are in

as issued are susta ined.

Albany, New York

a l l  o ther  respec ts  den ied  and the

ocr 1 I t979

TATE TAX COMMISSION

-

SSIONER


