
STATE OF NEW YORK
STATB TAX COMMISSION

In the Matter of the Petition

o f

McCluskey 's  S teak  House,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art.icle 28 of the Tax Law

for the Years 1971-t974.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

31st day of August,  '1,979, 
he served the within not ice of Deterninat ion by mai l

upon McCluskey's Steak House, Inc.,  the pet i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

McCl-uskey t s Steak House, Inc .
157 W. Sunrise Hgy
Bel lmore,  NY 11710

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Servi.ce within the State

That deponent further says that the said

and that the address set forth on said errapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

3 ls t  day

before me

of August,
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

McCluskeyrs  S teak  House,  fnc .

for Redeterminal ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax Law

for the Years 7971-L974.

AFTIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August, 1979, he served the within notice of Determination by nail

upon Isidore Alperin the representative of the petitioner in the within

proceeding, by enclosing a true copy Lhereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr .  Is idore  A lper in
Alperin & Kozarsky
66 North Broadway
Hicksvi l le,  NY 11801

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said ! / rapper is the last

known address of the representative of the petitioner.

Sworn to before me this



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227ffi
STATE TAX COMMISSION
JAMES H. TUtrY JR., PRESIDENT

I{ITTON KOERTIER
THOMAS H. TYNCH

August 31, L979

McCluskey 's  S teak  House,  Inc .
157 W. Sunrise Hgy
Bel lmore, NY 11710

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of Lhe Civi l  Pract ice Laws and Rules, and nust be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Cornmissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

Petitioner' s Representative
Isidore Alperin
Alperin & Kozarsky
66 North Broadway
Hicksvi l le,  NY 11801
Taxing Bureau' s Representative

JOIIIII J. SOLT,FCITO
DIRECTOR

Telephone: (518) 457-t723



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Application

o f

McCLUSKEYIS STEAK HOUSE, INC.

for Revision of a Determination or
for Refund of Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the Tax
Law for the Period September L, L97J-
th rough  Augus t  31 ,  1974 .

DETERMINATION

App l i can t ,  McC luskey ' s  S teak  House ,  I nc . ,  157  Wes t  Sunr i se  H ighway ,

Bel lmore,  New York 11710,  f i led an appl icat ion for  rev is ion of  a

determination or for refund of sales and use taxes under Art icles 28

and 29 of  the Tax Law for  the per iod September L,  I |T I  through August  3 I ,

I 974  (F i1e  No .  11593 ) .

A small claims hearing was held before Rayrnond Siegel, Hearing

Officer, dt the off ices of the State Tax Commission, Two World Trade

Center, New York, New Yorkr orr January g, l-g7}. Applicant appeared by

Is idore A1per in ,  CPA. The Sales Tax Bureau appeared by Peter  Crot ty ,

Esq .  (F rank  Lev i t t ,  Ese . ,  o f  counse l )  .

ISSUE

Wlrether the results

ref lect  appl icant 's  New

of  an audi t  by

York state and

the Sales Tax Bureau properly

Ioca1  sa les ,and  use  tax  l i ab i l i t y .
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FINDINGS OF FACT

l .  Appl icant ,  McCluskey 's  Steak House,  Inc. ,  f i led New York s tate

and 1ocal  sa les and use tax returns for  the per iod September I t  I97L

th rough  Augus t  31 ,  1974 .

2.  On February 26,  L975 as a resul t  o f  an audi t ,  the Sales Tax

Bureau issued a Notice of Determination and Demand for Payment of Sales

and  Use  Taxes  Due  aga ins t  app l i can t  f o r  $52 ,599 . l -4 t  p lus  pena l t y  and

in te res t  o f  $15 ,513 .06 ,  f o r  a  t o ta l  due  o f  $68 ,1 I2 .20  f o r  t he  pe r i od

September L,  I97I  through August  31,  7974.

3.  Dur ing the per iod at  issue,  appl icant  operated a restaurant  a t

157 West  Sunr ise Highway,  Bel lmore,  New York.

4.  On audi t ,  the Sales Tax Bureau determined appl icantrs  tax

l iabit i ty on add,it ional sales based on a markup of purchases' over-

col lection of sales taxes whj-ch were not remitted, and use taxes due

on the purchases of  f ixed assets.

5.  On January 2L,  L976r  Eo in formal  conference was held at  the

Mineola Dis t r ic t  Of f ice between appl icant  and representat ives of  the

Sales Tax Bureau.  A re-audi t  o f  appl icant 's  books and records revealed

that  the addi t ional  tax due was actual ly  $9,028.L7.  This  reduct i -on in

the tax due was based on addit ional testing for the al location of food

purchases and for a weighted markup representing the f luctuations of

costs  to  se l l ing pr ice and a lso,  a  reduct ion of  the l iquor  markup f rom

28]- .42 to  186.138.  The amount  of  the redetermined taxes due is  the

amount at issue here.
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6.  Appl icant  contended that  on re-audi t ,  the Sales Tax Bureau

had not  a l lowed a suf f ic ient  deduct ion for  the cost  o f  meals  suppl ied

to employees. The documentary evidence submitted by applicant did not

substant ia te th is  content ion.

7.  Appl icant  a lso contended that  the beer  markup of  165.38 was

overstated and submitted its own schedule indicating a lower markup

on beer .  However ,  appl icant  d id  not  substant ia te the draf t  beer  pr ices

used in the computation.

B. Applicant substantiated that the l iquor markup computed in

the re-audit was overstated and that the correct l iquor markup was

L77 .332  i ns tead  o f  186 .133 .

9. Applicant introduced documents substantiat ing that the use

tax  due  i s  $89 .93  and  no t  $L70 .73 ,  as  de te rm ined  by  the  o r i g ina l  aud i t .

10.  In  the course of  i ts  audi t ,  the Sales Tax Bureau examined

appl icantrs  August  9 ,  L974 guest  checks.  This  examinat ion revealed

that  appl icant  overcol lected sa les tax and that  sa id overcol lect ions

were not remitted to the Bureau. The results of this test were

pro jected over  the ent i re  audi t  per iod resul t ing in  addi t ional  tax

due  o f  $2 ,536 .16 .  The  app l i can t  a rgued  tha t  i t  pa id  a l l  t he  sa les  tax

that i t  had collected; however, i t  did not produce evidence to support

i ts  content ion.

CONCLUSIONS OF LAW

A. That the

by the Sales Tax

(Finding of  Fact

add i t i ona l  sa les  taxes  due  o f  $9 ,028 .L7 ,  as

Bureau in  a re-audi t  o f  appl icant 's  books and

"5 " ) ,  f o r  t he  aud i t  pe r iod  Sep tember  I ,  L97 I

computed

records

through
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August  31,  L974,  was erroneous,  due to  the overstated l iquor  markup of

186 .13? ;  t he re fo re ,  t he  add i t i ona l  sa les  tax  due  i s  reduced  to  $7 ,832 .80 .

B. That the Sales Tax Bureau's computation of the compensating

use  tax  due  fo r  t he  aud i t  pe r iod  i s  reduced  f rom $170 .73  to  $89 .93 '  i n

accordance wi th  F inding of  Fact  r r91r .

C.  That  the appl icat ion of  McCluskey 's  Steak House,  Inc.  is  granted

to the extent of reducing addit ional sales and use taxes due for the

per iod September I ,  l -97I  through August  31,  1974 f rom $52,599.L4 to

$7,922.73;  that  the Sales Tax Bureau is  hereby d i rected to  accord ingly

modify the Notice of Determination and Demand for Payment of Sales and

Use Taxes Due issued on February 26,  1975;  and that ,  except  as so granted '

the application is in al l  other respects denied.

DATED: Albany, New York

AUG 31 1979

1

TATE TAX COMMISSION

SSIONER


