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for Redeterminat ion of a Def ic iency or

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  1 2 / 7 / 6 9 - 5 / 3 1 / 7 5 .

o f

o f

&

a

D e l i .

Revision

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon James March, d/b/a AI & Jim's Grocery & Del i . ,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

James March
d/b/a A1 & Jimrs crocery & De1i.
9818 4th Ave.
Brooklyn, NY Il-209

and by deposit . ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Swo



JAMES H. TUI.LY JR., PRESIDENT
}TIITON KOERMER
THOMAS H. TYNCH

JO}IN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

James March
d/b /a  A I  &  J imts  Grocery  &  De l i .
9818 4 th  Ave.
Brook1yn, NY 11209

Dear  Mr .  March :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) f tg8 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

Pet i t ioner I  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

JAMES r,lARCH D/B/A
AL AND JIMIS GROCERY AND DELICATESSEN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period December It  J"969 through
May  20 ,  1975 .

Whether the

records properly

DETERI4INATION

Applicant, James March d/b/a AI and Jimts Grocery and Delicatessen'

9818 4th Avenue,  Brooklyn,  New York I I209,  f i led an appl icat ion for

revision of a determination or for refund of sales and use taxes under

Articles 28 and 2,9 of the Tax Law for the period December I,  L969

th rough  May  2A ,  1975  (F i l e  No .  10014) .

A small claims hearing was held before Arthur Johnson, Hearing

Officer, dt the off ices of the State Tax Commission, Ttro World Trade

Center ,  New York,  New Yorkr  o I I  November 1,  L978 at  2245 P.M. Appl icant

appeared pro se. The Sales Tax Bureau appeared by Peter Crotty, Esq.

(Abraham Schwartz ,  Esg. ,  o f  counsel )  .

ISSUE

Sales Tax Bureauts aud. i t  o f  appl icantrs

ref lected appl icantrs  addi t ional  sa l -es

books and

tax l iabi l i ty .

FINDTNGS OF FACT

1.  on March 11,  1974 as the resul t  o f  an audi t ,  the Sales

Tax Bureau issued a Notice of Determination and Demand for Payment

of  Sales and Use Taxes Due against  appl icant  for  $51977.56,  p lus
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pena l t y  and  i n te res t  o f  $1 ,977 .25 ,  f o r  a  t o ta l  o f  $7 r954 .8L ,  f o r

the period December I,  1969 through November 30, 1972.

2.  Appl icant  operated a del icatessen which so ld co ld cuts ,

sa lads and sandwiches,  as welL as beer ,  soda and c igaret tes.  The

business was so ld on May 20,  1975.

3.  On audi t ,  the Sales Tax Bureau analyzed purchases of  resale

items for the months of February and August of J,972. The purchases

were categorized as taxable or nontaxable when resold. The taxable

purchases represented 30.6t of total purchases for the two-month

test  per iod.  Because the analys is  of  purchases d id not  re f lect  the

sale of prepared foods, the taxable ratios were increased to 35t

for  per iods pr ior  to  JuIy  Lt  I97L and to 40*  for  per iods thereaf ter .

The Sales Tax Bureau estimated applicant's markup percentage

to be 252. This percentage was applied to purchases obtained from

the genera l  ledger  to  determine audi ted gross sa les of  $210 ,650.70

p r io r  t o  Ju l y  I ,  L97L ,  and  $208 ,632 .93  fo r  subsequen t  pe r iods .  The

taxable rat ios of  35t  and 40? were appl ied to  the gross sa les to

arr ive at  audi ted taxable sa les of  $157, I80.92.  Repor ted taxable

sales of  $66,419.00 were deducted f rom th is  amount ,  leav ing addi t ional

t axab le  sa les  o f  $90 ,752 .7L ,  w i t h  t ax  due  t he reon  o f  $5 ,977 .56 .

4.  On December I I ,  1975,  the Sales Tax Bureau issued a second

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due against applicant for the period December I '  J.972 through

t ' (ay 20,  1975,  in  the amount  of  $61191.86,  p lus penal ty  and in terest

o f  $2 , I 79 .L8 ,  f o r  a  t o ta l  o f  $8 ,371 - .04 .  Sa id  No t i ce  was  i s sued  when

the Sa1es Tax Bureau was notif ied that the business was being sold.
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The tax was computed by using the margin of error determined from

the audi t  f ind ings descr ibed in  F ind ing of  Fact  '3 ' .

5 .  Appl icant  made $996.30 in  sa les of  taxable i tems to exempt

organizat ions dur ing 1972.  Since L9 '72 was representat ive of  appl i -

cant 's  bus iness act iv i ty ,  exempt  saLes for  the per iod December L,  L969

through November 30,  L972 are determined to be $2,989.00.

6. Applicant failed to submit any other evidence to show that

the audit f indinqs were incorrect.

CONCLUSIONS OF LAW

A. That the audit conducted by the Sales Tax Bureau did not

give consideration to sales of taxable i tems made to exempt organi-

zations; therefore, the addit ional taxable sales are reduced by

$2,989.00 for  the per iod December L,  L969 through November 30,  L972.

The margin of error used to compute the tax due on the Notice issued

December II ,  1975 wil l  be ad.justed to reflect a similar ratio of

exempt  saIes.

B.  That  in  a l l  o ther  respects ,  the Sales Tax Bureauts audi t

of applicantrs books and records fol lowed generally accepted audit

procedures consis tent  wi th  the nature of  appl icant 's  bus iness

operat ion.

C. That the application of James lvlarch d'/b/a AL and Jim's

Grocery and Delicatessen, is granted to the extent indicated in

Conclusion of Law rtArr. that the Sales Tax Bureau is hereby directed

to accordingly modify the notices of determination and demand issued

March 11,  L974 and December 11,  1975,  together  wi th  in terest



- 4 -

statutory

i s  i n  a l l

rate; and that, except as so

other  respects  denied.

computed at the minimum

granted, the application

DATED: Albany, New York
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