
STATE OF NE\d YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Charles M. Mangione

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  1 2 / 1 1 7 3 - 5 / 3 I / 7 4 .

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Determinat ion by

mai l  upon Charles M. Mangione, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Charl-es M. Mangione
25 A lber t  C t .
Depew, NY 14043

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Swo

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Charles M. Mangione

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  1 2 / l l 7 3 - 5 / 3 I / 7 4 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Determinat ion by

mai l  upon Daniel  J.  hlard the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Daniel-  J.  Ward
Robert G. DiVita
5678  Ma in  S t .
Wi l l iamsvi l le ,  NY I422L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said h,rapper is the last

known address of the representative of the petit ioner.

h is

"7-,1-<
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

o f

CHARLES M. MANGIONE
and

UWE JENS JOHANNSEN,
A/K/A ERIC JOHANNSEN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period December L, 1,973 through
May  31 ,  I 974 .

DETERMINATION

New York State

Inc. for the period

Appl icants ,  Char les M.  Mangione,  25 Alber t  Cour t '  Depew, New

York 14043, and Eric Johannsen, 868 Ell icott Crook Road, Tonawanda'

New York 14150, f i led appl- ications for revision of a determination

or for refund. of sales and use taxes under Art icles 28 and 29 of the

Tax Law for the period December 1, 1973 through May 31, L974 (Fi le

No .  L6262) .

A formal hearing was held before Alan R. Golkin, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New Yorkr  or  March 8 '  1977 at

2245 P.M. Appl icants  appeared by Rober t  G.  Div i ta ,  Esq.  (Danie l  J .

Ward,  Ese. ,  o f  counsel ) .  The Sales Tax Bureau appeared by Peter

Cro t t y ,  Esq .  (A rno ld  M.  G lass ,  Esg . ,  o f  counse l ) .

ISSUE

Whether applicants were

sales taxes due from Halfway

December 1, 1973 through May

liable for unpaid

House Restaurantt

31 ,  r 974 .
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FINDINGS OF FACTS

1. Halfway House Restaurant, Inc. fai led to pay over to the

Sales Tax Bureau,  sa les tax of  $141011.60 which was due for  the

period. December 1, L973 through Ivtay 31, 1974.

2.  On Apr i l  3 t  L975,  the Sales Tax Bureau issued a Not ice of

Determination and Demand for Palrment of Sales and use Taxes Due

against applicants, Charl-es M. Mangione and Eric Johannsen' as

off icers of Halfway House Restaurant, Inc. for the periods December L,

L973  th rough  May  31 ,  L974 .  Sa id  No t i ce  was  i ssued  fo r  $141011 .60 ,

plus penalty and interest of $3 , 78 3 . l-3 .

3. Halfway House Restaurant, Inc. operated a restaurant and

bar  at  5447 Main Street ,  Wi l l iamsvi l le ,  New York.  The so le s tock-

holder was James Wil l iams. Applicants negotiated for and contracted

to purchase the shares of stock in the corporation, but said agreement

was contingent upon applicants acquir ing a l iquor l icense-

4. During June of 1973 (when negotiat ions to purchase the

stock began) and November of L973 (when the l iquor l icense appli-

cation was rejected,), applicant Charles M. Mangione visited the

place of business three or four evenings per week to meet customers

and to learn the business operations. At no t ime was applicant

employed. by the corporation, or authorized to hire or discharge

employees,  s ign checksr  or  f i le  tax returns.

5. During the period July L973 to March 1974, applicant

Eric Johannsen was employed. by the corporation in a managerial

posit ion, to help famil iarize himself with the operation of the

bar. He had l imited authority to sign checks for food and supplies

if Mr. Wil- l iams was absenti however, applicant had no authority in

/
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the f inancia l  operat ion of  the business.

6. Applicant Eric Johannsen signed one check for withholding

tax which was dated November 3, 1973. He was issued a Notice of

Deficiency for unpaid withholding taxes due from Halfway House

Restaurant, Inc. In a d.ecision issued ,January 25, L977 the State

Tax Commission found that Eric Johannsen was not a person under

a duty to perform the task of collecting and paying over the with'

holdinq taxes. The Notice of Deficiency was subsequently cancelled.

7. Applicant Eric Johannsen continued to work at the restau-

rant after the application for the l iquor l icense was rejected'

solely because the owner of the building in which the business was

located gave reasonable assurances that Mr. Johannsen could buy the

business in a few months. In March of 1974, i t  became apparent that

this was impossible, and applicant quit.  During the pefiod November

1973 through March L974, Mr. Johannsen took j-n no cash, did not

control waiter checks, and did not supervise the bookkeeper; how-

ever ,  he d id s ign one sa les and use tax return (ST- I00)  as manager '

Mr. Johannsen was under the complete control of Mr. Wil l iams.

CONCLUSIONS OF LAW

A. That applicants, Charles M- Mangione and

were not "persons required to col lect tax" within

in tent  o f  sect ion 1131 of  the Tax Law;  therefore '

l iable for the tax under section 1133 of the Tax

Eric Johannsent

the meaning and

they are not

Law.
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B. That the applications of Charles M. l" langione and Eric

Johannsen are hereby granted and the Notice of Determination and

Demand for Payment of Sales and Use Tax Due issued Apri l  3, J-975

is  cancel led.

DATED: Albany, New York

SEij 2 I i!i; ' i i

TE TAX COMMTSSION
i-



S T A T E  O F . N E W  Y O R K

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEVU YORK 12227

STATE TAX COMMISSION
JAMES H. TUttY JR., PRESIDENT

MIITON KOERNER
THOMAS H. I,YNCH

JOHN J. SOITECITO
DIRXCTOR

Telephone: (518) 457-1723

September 28, 1979

Ctrarles M. Mangione
25 Albert  Ct.
Depew, NY 14043

Dear Ur.  Mangione:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the cornputation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

Petitioner t s Representative
Daniel  J.  Ward
Robert G. DiVita
5678 Main  St .
Wil l iamsvi l le,  NY 14221
Taxing Bureau's Representat ive
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. rA-35 Ql76) Sta te  o f  New York -  Department of Taxat ion
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

dnd F inance

Requested by

'-t(/u^ 
/'--o--

Unit

{-"^.*-./ /1
Date of Request

/a 'y ' -zz

Please f ind  most  recent  address  o f  taxpayer  descr ibed be low;  re tu rn  to  person named above.

Soc ia l  Secu r i t y Date of Petit ion 

7r/, q) as-/ / /

k/* e; fl' /^--z-.42-<t-a-,--,

,a f f/.)*rT- Ln-At
,-l--, n--c c..z-ru,z/-<-.* */ . / + /J- o

Resu l t s  o f  sea rch  by  F i l es

N e w  a d d r e s s :

L \

I
I

I

( / . . / L . (  <
,. J, )r

/ , - , .  u i , . ,

'/

,

PER},IANENT RECORD

|  |  Same as  above,  no  be t te r  address

O t h e r :

FOR INSERTION IN TAXPAYER'S FOLDER



JAHES H. TUttY JR., PRXSIDENT
MITTON KOERNER
THOMAS H. I,YNCH

'f,L t",llt "

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 1979

Uwe Jens Johannsen
a/k/a Eric Johannsen
868 E l l i co t t  Creek  Rd.
Tonawanda, NY 14150

Dear Mr. Johannsen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrati-ve level.
Pursuant to sect ion(s) f t :g & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

Pet i t ioner '  s Representat ive
Daniel  J.  Ward
Robert G. DiVita
5678 Main  St .
Wil l iamsvi l le,  NY 14221
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Applications

o f

CHARLES M. MANGTONE
and

I'WE JENS JOHANNSEN,
A/K/A ERrC JOHANNSEN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period December I,  1973 through
May  31 ,  I 974 .

DETERMINATTOII

New York State

Inc.  for  the per iod

Appl icants ,  Char les M.  Mangione,  25 Alber t  Cour{ : ,  Depew, New

York L4043,  and Er ic  Johannseno 868 El l icot t  Crook Road,  Tonawanda,

New York 14150,  f iJ -ed appl icat ians for  rev is ion of  a  determinat ion

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for the period December l-,  1973 through I ' lay 31, L974 (FiIe

No .  16262) .

A formal hearing was held before Alan R. Golkin, Hearing

Off icer ,  &t  the of f ices of  the State Tax Commiss ionr  State Of f ice

Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New Yorkr  o t l  March I r  L977 at

2245 P.M. Appl icants  appeared by Rober t  c .  Div i ta ,  Esg.  (Danie l  J .

Ward,  Esq. ,  o f  counsel ) .  The Sales Tax Bureau appeared by Peter

Cro t t y ,  Esq .  (A rno ld  M.  GLass ,  Esg . ,  o f  counse l ) .

Whether applicants were

sales taxes due frorn Halfway

December I, 1973 through May

ISSUE

l iable for unpaid

House Restaurant,

31 ,  L974 .
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}.INDINGS OF !'ACTS

1. l lalfway House Restaurant, Inc. fai led to pay over to the

Sa1es  Tax  Bureau ,  sa les  tax  o f  $14 ,011 .60  wh ich  was  due  fo r  t he

per iod December I ,  1973 through } , lay 31,  1974.

2 .  On  Apr i t  3 ,  1975n  the  Sa les  Tax  Bureau  i ssued  a  No t i ce  o f

Deterrnination and Demand for Payment of Sales and Use Taxes Due

against  appl icants ,  CharLes M.  Mangj -one and Er ic  Johannsen,  as

of f icers of  Hal fway House Restaurant ,  Inc.  for  the per iods December I ,

1973  th rough  l l ay  31 ,  L974 .  Sa id .  No t i ce  was  i ssued  fo r  $14 '011 .60 '

p l us  pena l t y  and  i n te res t  o f  $3 ' 783 .13 .

3.  Hal fway House Restaurant ,  Ine.  operated a restaurant  and

bar  at  5447 lv1ain Street ,  Wi l l iarnsv i } le ,  New York.  The so le s tock-

holder was James Wil l iams. Appllcants negotiated for and contracted

to purchase the shares of  s tock in  the corporat ion,  but  sa id agreement

was cont ingent  upon appJ- icants acqui r ing a l iquor  l icense.

4" During June of 1-973 (when negoti"ations to purchase the

stock began)  and November of  1973 (when the l iquor  l icense appl i -

cat . ion was re jected.)  ,  appl icant  Char les M.  Mangione v is i ted the

place of  bus iness three or  four  evenings per  week to  meet  custonners

and to l-earn the business operations. At no t ime was applicant

employed by the corporationr or authorized to hire or discharge

employees,  s iEn checksr  or  f i le  tax returns.

5.  Dur ing the per iod JuJ-y 1973 to March 1974,  appl icant

Eric Johannsen was enployed by the corporation in a managerial

posit ion, to hel-p famil j .arize himself with the operation of the

bar .  He had l imi ted author i ty  to  s ign checks for  food and suppl ies

i f  Mr .  Wi l l iams was absent ;  however ,  appJ- icant  had no author i ty  in
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the f inancia l  operat ion of  the business.

6. Applicant Eric Johannsen signed one check for withholding

tax which was dated November 3,  1973.  He was issued a Not ice of

Def ic iency for  unpaid wi thhold ing taxes due f rom Hal fway House

Restaurant ,  Inc"  In  a dec is ion issued January 25,  1977 the State

Tax Commission found that Eric Johannsen was not a person under

a duty to perform the task of col lecting and paying over the with-

hold inq taxes.  The Not ice of  Def ic iency was subsequent ly  cancel led.

7. Applicant Eric Johannsen continued to work at the restau-

rant  a f ter  Lhe appl icat ion for  the l iquor  l icense was re jected,

so le ly  because the owner of  the bui ld ing in  which the business was

located gave reasonable assuranees that Mr. Johannsen could buy the

business in  a few months.  fn  March of  L974,  i t  became apparent  that

this was impossible, and applicant quit.  During the pefiod November

1973 through March 1974,  !1r .  Johannsen took in  no cash,  d id  not

control waiter checks, and did not supervise the bookkeeper; how-

ever ,  he d id s ign one sa les and use tax return (ST-100)  as manager .

Mr. Johannsen was under the cornplete control of Mr. Wil l iams.

CONCLUSIONS OF LAW

A. That  appl icants ,  Char les M.  Mangione and Er ic  Johannsen'

were not "persons required to col lect tax" within the meaning and

intent  o f  sect ion 1131 of  the Tax Law;  therefore,  they are not

l iab le for  the tax under  sect ion 1133 of  the Tax Law.
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B.  That  the appl icat ions of  Char les M.  Mangione and Er ic

Johannsen are hereby granted and the Notice of Determination and

Demand for  Payment  of  Sa1es and Use Tax Due issued Apr i l  3 ,  L975

is  cance lLed .

DATED: Albany,

Sil !  rr

New York

. i J  

"  
I

i : . ; i ' t

TATE TAX COMMISSION
rd
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JAMES H. TUI,IY JR., PRESIDENT
MITTON KOERNER
THOMAS H. TYNCH

JOIIN J. SOLLECITO
DIRECTOR

Telephone: (518) 457 -'1,723

September 28, 1979

Uwe Jens Johannsen
a/k/a Eric Johannsen
868 E l l i co t t  Creek  Rd.
Tonawanda, NY 14150

Dear Mr. Johannsen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

S incere ly ,

tt7,Z-tnZu,-zr-

Peti t ioner '  s Representat ive
Daniel  J.  htard
Robert G. DiVita
5 6 7 8  M a i n  S t .
l,Jil1iamsville, NY 74221
Taxing Bureaur s Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the AppJ-ications

o f

CHARLES M. .MANGIONEancl
tI{E JENS JOHANNSEN,

A/K/A ERre JOHANNSEN

for Revision of a Determinaticn or for
Refund of SaLes and Use Taxes under
Ar t icLes 28 and 29 of  the Tax Law for
the Period December 1, 1973 through
May  31 ,  L974 .

DETERMINArION

New York State

Inc.  for  the per iod

Appl icants ,  Char les M.  Mangione,  25 Alber t  Cour t ,  Depew'  New

York L4043,  and Er ic  Johannsen,  868 El l icot t  Crook Road,  Tonawanda,

New York l -41-50,  f i led appl icat ions for  rev is ion of  a  determinat ion

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for the period December I,  1973 through May 31, 1-974 (Fi le

No .  L62621 .

A formaL hearing was held before Alan R. Golkinl Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New Yorkr  oo March I r  1977 at

2145 P.M. Appl icants  appeared by Rober t  c .  Div i ta ,  EsQ. (Danie l  J .

Ward,  Esq. ,  o f  counsel ) .  The Sales Tax Bureau appeared by Peter

C ro t t y ,  Bsq .  (A rno ld  M .  G lass ,  Esq . ,  o f  counse l ) .

ISSUE

Wirether

sales taxes

December I,

applicants were

due from Halfway

1973 through May

l-iable for unpaid.

House Restaurant,

31 ,1974 .
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FINDINGS OF FACTS

1.  Hal fway House Restaurant ,  Inc.  fa i led to  pay over  to  the

Sa1es  Tax  Bureau ,  sa les  tax  o f  $141011 .60  wh ich  was  due  fo r  t he

per iod December I ,  l9?3 through May 31,  L974.

2.  On Apr i l  3 ,  1975,  the SaLes Tax Bureau issued a Not ice of

Determination and Demand for Payment of Sa1es and Use Taxes Due

against applicants, Charles M. Mangione and Eric Johannsen' as

off icers of l la1fway House Restaurant, Inc. for the periods December I,

1973  th rough  May  31 ,  L974 .  Sa id  No t i ce  was  i ssued  fo r  $ I4 '011 .60 '

p l us  pena l t y  and  i n te res t  o f  $3 ' 783 .13 .

3.  Hal fway House Restaurant ,  Inc.  operated a restaurant  and

bar  at  5447 Main Streetn WiL l iamsvi l le ,  New York.  The so le s tock-

holder  was James Wi l l iams.  Appl icants  negot ia ted for  and contraeted

to purchase the shares of stock in the corporation, but said agreement

\das contingent upon applicants acquir ing a l iquor l icense.

4. During June of 1973 (when negotiat ions to purchase the

stock beEan) and. November of L973 (when the l iquor l icense appli-

cation was rejected) , applicant Charles M. t ' langione visited the

place of business three or four evenings per week to meet customers

and to learn the business operations. At no t ime was applicant

employed by the corporation, or authorized to hire or discharge

employees,  s ign checksr  or  f i le  tax returns.

5.  Dur ing the per iod,  Ju ly  1973 to March L974,  appl icant

Eric Johannsen was empl"oyed by the corporation in a managerial

pos i t ion,  to  help fami l iar ize h imsel f  wi th  the operat ion of  the

bar. He had l imited authority to sign checks for food and supplies

i f  l4r .  Wi l l iams was absent ;  however ,  appl icant  had no author i ty  in
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the f inancia l  operat ion of  the business.

6.  Appl icant  Er ic  Johannsen s igned one check for  wi thhold ing

tax which was daLed November 3,  1973.  He was issued a Not ice of

Deficiency for unpaid withholding taxes due from Halfway House

Restaurant ,  Inc.  fn  a dec is ion issued January 25,  L977 the State

Tax Commission found that Eric Johannsen was not a person under

a duty to perform the task of coLlecting and paying over the with-

hold ing taxes.  The Not ice of  Def ic iency was subseguent ly  cancel led.

7. Applicant Eric Johannsen continued to work at the restau-

rant  a f ter  the appl icat ion for  the l - iquor  l icense was re jected,

so le ly  because the owner of  the bui ld ing in  which the business was

located gave reasonable assurances that Mr. Johannsen could buy the

business in  a few months.  In  March of  1974,  i t  became apparent  that

th is  was impossib le ,  and appl icant  qu i t .  Dur ing the pei iod November

1973 through March 1974,  Mr.  Johannsen took in  no cash,  d id  not

contro l  wai ter  checks,  and d id not  superv ise the bookkeeper ;  how-

ever ,  he d id s ign one sa les and use tax return (ST-100)  as manager .

Mr.  Johannsen was under  the complete contro l  o f  Mr.  Wi l l iams.

CONCLUSIONS OF LAW

A. That  appl icants ,  Char les M.  Mangione and Er ic  Johannsen,

were not "persons required to coLlect tax" within the meaning and

intenL of  sect ion 1131 of  the Tax Law;  therefore,  they are not

l iab le for  the tax under  sect ion 1133 of  the Tax Law.
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B. That the applications of Charles lvl.  Mangj-one and Eric

Johannsen are hereby granted and the Notice of Determination and

Demand for  Payment  of  Sales and Use Tax Due issued Apr i l  3  '  1975

is  cance l l ed .

DATED: A1bany, New York

Si i :2 r '  r  ; , , ' ; i

TATE TAX COMI'TISSION
||F

ISSIONER
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From Rober l  F .  Mu l l i gon
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JAMES H. TULLY JR., PRESIDENT
MII,TON KOERNER
THOMAS H. TYNCH

JOHN J. SOI,IECITO
DIRECTOR

Telephone: (518) 457-L723

September 28, 7979

Charles M. Mangione
25 A lber t  C t .
Depew, NY 74043

Dear  Mr .  Mang ione:

Please take not ice of the Determinat ion of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Lar.rs and Rules, and must be conmenced
in the Supreme Court of the State of New York, A1bany County, within 4 rnonths
from the daLe of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper auLhori ty for
reply.

Sincerely,

/k,zffU'&tzZ*f

Peti t ioner '  s Representat ive
Daniel  J.  Ward
Robert G. DiVita
5678 Main  St . .
l,Jill iamsville, NY 14227
Taxing Bureau' s Representat ive



r t

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

o f

CHARLES M. MANGIONE
and

T]WE JENS JOHANNSEN,
A/K/A ERIC JOHANNSEN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period December L, L973 through
May  31 ,  L974 .

DETERMINATION

New York State

Inc. for the period

Applicants, Charles M. Mangione, 25 Albert Court '  Depewr New

York 14043,  and Er ic  Johannsen,  868 El l icot t  Crook Road,  Tonawanda'

New york 14150, f i led applications for revision of a determination

or for refund of saLes and use taxes under Art icles 28 and 29 of the

fax Law for the period December 1, L973 through May 31, 1974 (Fi le

No.  16262) .

A formal hearing was held before Alan R. Golkin, Hearing

Officer, Et the off ices of the State Tax Conrnission, State Off ice

Bui ld . ing,  65 Cour t  St reet ,  Buf fa lo ,  New Yorkr  oD March 8,  L977 at

2t45 P.M.  Appl icants  appeared by Rober t  G.  Div i ta ,  Esq.  (Danie1 J .

Ward,  Esg. ,  o f  counsel - ) .  The Sales Tax Bureau aPpeared by Peter

Cro t t y ,  Esg .  (A rno ld  M.  G lass ,  Esq . ,  o f  counse l ) .

ISSUE

Whether

saLes taxes

December 1,

appJ.icants were l iable for unpaid

due from Halfway House Restaurantr

1973 through May 31, 1974.



-2 -

FINDINGS OF FACTS

1. Halfway House Restaurant, Inc. failed to pay over to the

Sales Tax Bureau, sales tax of  $L4r011.60 which was due for the

period December L, 1973 through May 31, 1974.

2. On April 3, L975, the Sales Tax Bureau issued a Notice of

Determination and Demand for Payment of Sa1es and Use Taxes Due

against applicants, Charles M. Mangione and Eric Johannsen' as

officers of Halfway House Restaurant, Inc. for the periods December L,

Lg73 th rough May 31 ,  L974.  Sa id  Not ice  was issued fo r  S14 '011.60 '

p lus  pena l ty  and in te res t  o f  $3 '783.13 .

3. Halfway House Restaurant, Inc. operated a restaurant and

bar at  5447 Main Street,  Wi l l iamsvi l ler  New York.  The sole stock-

hoLder was James Will iams. Applicants negotiated for and contracted

to purchase the shares of stock in the corporationr but said agreement

was contingent upon applicants acquiring a l iquor l icense.

4. During June of 1973 (when negotiations to purchase the

stock began) and November of 1973 (when the liquor license appli-

cation was rejected), applicant Charles M. Mangione visited' the

pJ-ace of business three or four evenings per week to meet customers

and to learn the business operations. At no time was applicant

employed by the corporation, or authorized to hire or discharge

employees, sign checks t Qt f i le tax returns.

5. During the period July 1973 to March L974, applicant

Eric Johannsen was empJ.oyed by the corporation in a managerial

position, to help famil-iarize himself with the operation of the

bar. He had. limited authority to sign checks for food and supplies

if Mr. Will iams was absenti however, applicant had no authority in
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the f inancial operation of the business.

6. Applicant Eric Johannsen signed. one check for withholding

tax which was dated November 3, 1973. He was issued a Notice of

Deficiency for unpaid withholding taxes due from Halfway House

Restaurant, fnc. In a decision issued. January 25, L977 the State

Tax Commission found. that Eric Johannsen was not a person under

a duty to perform the task of col lecting and paying over the with-

holding taxes. The Notice of Deficiency was subsequently cancelled.

7. Applicant Eric Johannsen continued to work at the restau-

rant after the application for the l iquor l ieense was rejected,'

solely because the owner of the building in which the business was

located. gave reasonable assurances that t"lr. Johannsen could buy the

business in a few months. In March of 1974, i t  became apparent that

this was impossible, and applicant quit.  During the peiiod November

L973 through March 1974, Mr. Johannsen took in no cash' did not

control waiter checks, and did not supervise the bookkeeper; how-

ever ,  he d id s ign one sa les and use tax return (ST-100)  as manager .

Mr. Johannsen was under the complete control of Mr. Wil l iams.

CONCLUSIONS OF LAW

A. That applicants, Charles M. Mangione and Eric Johannsen'

were not "persons required to col lect tax" within the meaning and

intent of section l13I of the Tax taw; therefore' they are not

l iabl-e for the tax under section 1133 of the Tax Law.
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B. That the applications of Charles M. Mangione and Eric

Johannsen are hereby granted and the Notice of, Determination and

Demand for Pal"rnent of Sales and Use Tax Due issued April 3, 1975

i s  cancel led.

DATED: Albany,

s[F2s
New York

l:r' ,, : ,

TATE TAX COMMISSION
--


