
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
HARD FACE WELDING AND MACHINE COMPANY,

INC. and JON WATSON, PRESIDENT and
GEORGE RICOTTA, TREASURER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sa1es and Use
Taxes under Ar t ic le  (s)  28 and 29 of  the
Tax Law for the :V*q.n{$:<c* period (s) ended
Mav 31, 1972 throuqh l,Iav 31, L976.

AFFIDAVIT OF },IAILING

Sta t ,e  o f  New York
County of Albany

,fohn Huhn , being duly sworn, deposes and says that

*he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 15th day of March ,  L97g ,  fhe served the within

Notice of Determination by (gst***xA) mail upon Hard Face Welding and Machine
Company, Inc. and Jon Watson, President and
George Ricotta, (pefrwrc*rrxx*) the petitioner in the within proceeding,
Treasurer
by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: Hard Face welding and Machine Company, Inc.
and Jon Watson, President and George Ricotta, Treasurer

196 Philadelphia Street
Buffalo, New York L42O7

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed r4 r rapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (xrpcntre*ati:lr

g€x*}p) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the @*h*) pet i t ioner.

Sworn to  be fo re  me  th i s

day of  March

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter t he  Pe t i t i on

HARD FACE WELDING AND MACHINE COMPANY
INC. and JON WATSON, PRESIDENT and

. GEORGE RTCOTTA, TREASURER
Io r  a  Rede te rmr -naEr_on  o r  a  De r l c rency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under Ar t ic le  (s)  28 and 29 of  the
Tax Law for the Xrrrdx):or Period (s) endea
May 3I, 1972 throuqh Mav 3L L976.

by  enc los ing  a

a s  f o l l o w s :

o f

o f
AFFIDAVIT OF I"IAILING

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

*he is  an employee of  the Department  of  Taxat ion and Finance,  over  L8 years of

age,  and that  on the 15th day of  March ,  L97g r  fhe served the wi th in

Notice of Determination by (x*r*if**d) mail upon R:ichard N. Weinstein

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

true copy thereof in a securely sealed postpald wrapper addressed

Richard N. Weinstein, Esg.
Saperston, Day & Rad1er
815 Liberty Bank Building
Buffalo, New York L42O2

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  rd rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

15th

to  be fo re  me  th i s

day of  March

rA -3  (2 /76 )

,  1 9 7 9 ,



J A M E S  H .  T U L L Y  J R . ,  P R E g I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION

TAX APPEALS BUREAU
ALBANY, NEW YORK t2227

Hmoh lS, l9?9

f,|rdt Frcr *rffisf ||.ldt l||cbtno Seqil{|r Ino.
rnd ton nrtron, Prrrldlrn$ r*d Aoof$r RlOottar lflrlrultrr

190 ?httrdrlBhl,r 8trmt,
nuffel,.or tfnr So$r t{!0?

Olrnttanrnr

Please take notice of the Dg[&tifm?I0il
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) llt8 lrrd l2ill of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Depadment of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

1tttofu '
flpoL*r pulxt'//
' t*trcrltL llBrirDEB

SUPER{NAIHC 'Ilf, EIf,RfiT G?ISB,

Petitioner's Representative

Taxing Bureauts Representative

(6 /7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl icat ion

o f

HARD FACE WELDING AND MACHINE COMPANY,
INC. and JON WATSON, PRESIDENT and

GEORGE RICOTTA, TREASURER

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Per iods ended May 31,  L972 through May 31,
L976 .

I. trrlhether certain

used by appl icant pr ior

directly and exclusively

Appl icants ,  Hard Face Weld ing and Machine Compaf ,y ,  Inc. ,  and

Jon  Watson ,  p res iden t  and  George  R ico t ta ,  t r easu re r ,  196  Ph i l a -

delphia Street ,  Buf fa lo ,  New York L4207,  f i led an appl icat ion for

rev is ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under  Ar t ic les 28 and 29 of  the Tax Law for  the per iods ended May 31,

L972 through May 31, L976 (Fi1e No. L8277)

A formal  hear ing was held before Alan R. .  Golk in ,  Hear ing

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  S ta te  O f f i ce

Bu i l d ing ,  65  Cour t  S t ree t ,  Bu f fa lo ,  New York ,  oD  Augus t  L6 ,  L977  a t

10 :45  A .M.  App l i can ts  appeared  by  R icha rd  N .  I , r i e ins te in ,  Esq .  The

Sa les  Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (Andrew Haber ,  Esq . ,

o f  counse l ) .

ISSUES

DETERMINATION

machinerv and equipment purchased and/or

to September 1,  L974 were used or consumed

in the production of tangible personal



properLy for

were exempt

the Tax Law.
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sale by manufactur ing or processing and, therefore,

f rom sa les  and use taxes  under  secL ion  1115(a)  ( f2 )  o f

I I .  Whether certain machinery and equipment purchased and/or

used by appl icant  a f ter  August  31,  L974 were used or  consumed

direct ly  and predominant ly  in  the product ion of  tangib le personal

proper ty  for  sa le by manufactur ing or  processing and,  therefore,

were exempt  f rom sales and use taxes under  sect ion 1115(a)  (12)  of

the Tax Law.

I I I .  Whether  par ts ,  too ls  and suppl ies purchased and/or  used

by appl icant  pr ior  to  September L,  L974 were used or  consumed

direct ly  and exc lus ive ly  in  the product ion of  Langib le personal

proper ty  for  sa le by manufactur ing or  processing and,  therefore,

were exempt  f rom loeal  sa les and use taxes under  sect ion L2L0(a)  (1)

of the Tax Law.

IV.  Whether  par ts ,  too ls  and suppl ies purchased and/or  used

by appl icant  s ince September 1,  L974 were used or  consumed d i rect ly

and predominantly in the production of tangible personal property

for  sa le by manufactur ing or  processing and,  therefore,  were exempt

f rom local  sa les and use taxes under  sect ion 1210(a)  (1)  o f  the Tax

Law.

V. trdhether the industrial gases purchased by applicant were

used and consumed d i rect ly  and exc lus ive ly  in  the product ion of

tangib le personal  proper ty  for  sa le by manufactur ing or  processing

and,  therefore,  were exempt  f rom sales and use taxes under  sect ion

1115(c )  o f  t he  Tax  Law.
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FINDINGS OF FACT

1.  on May B,  L975,  appl icant ,  Hard Face weld ing and Machine

company,  rnc.  (here inaf ter  "Hard Face"  or  "appl icant" )  f i led a

claim for refund with the Sales Tax Bureau for sales and use taxes

in the amount  of  $5,343.54,  cover ing the per iods ended.  May 31,  Lg72

through February 28,  L975.

2.  In  connect ion wi th  sa id refund c la im,  the Sales Tax Bureau

per formed an audi t  o f  Hard Face 's  books and records.  On March 7,

L977 ,  as  a  resu l t  t he reo f ,  i t  i ssued  a  No t i ce  o f  De te rm ina t i on  and

Demand for Payment of Sales and Use Taxes Due against applicants

fo r  t axes  due  o f  $27 ,655 .23 ,  p l us  pena l t y  and  i n te res t  o f  $11  , 530 .47 ,

fo r  a  to ta l  due  o f  $39 ,185 .70  fo r  rhe  pe r iod  June  l ,  Lg73  rh rough

May  31 ,  L976 .

3.  On audi t ,  the Sales Tax Bureau's  audi tor  determined that

Hard Face was a "serv ice"  industry ,  based on an analys is  of  sa les

invoices for  the month of  November,  Lg73.  Said analys is  revealed

tha t  96 .54% o f  app l i can t ' s  sa les  we re  o f  se r v i ces ,  and  t ha t  3 .46%

of i ts  sa les represented the prod.uct ion of  tangib le personal

p rope r t y  f o r  sa le .

4.  Based on the determinat ion that  appl icant  was a "serv ice"

industry ,  the audi tor  d isa l lowed.  the refund c la im wi th  respect  to

purchases of  indust r ia l  gases (oxygen and acety lene)  and the renta l

of  product ion equipment .

5.  rn  addi t ion,  the audi tor  determined that  appl icant  was

liable for sales and use taxes on machinery and equipment purchases

o f  $163 ,984 -00  and  on  pa r t s ,  t oo rs  and  supp l y  pu rchases  o f

$242 ,149 .00  f o r  r he  pe r i od  June  r ,  Lg73  rh rough  May  31 ,  Lg76 .
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6 .  On  Apr i l  11 ,  L977 ,  app l i can ts  t i ne l y  f i l ed  an  app l i ca t i on

for a hearing to review the determination made by the Sales Tax

Bureau.

7.  Hard Face is  an industr ia l  corporat ion engaged in  the

appl icat ion of  hard face a l1oys,  ceramics and cement  (a mixture of

ceramic and metal) to various metals through various methods to

inc rease  the  res i s tance  o f  sa id  me ta l s  t o  ab ras ion ,  wear ,  hea t  and

corros ion.  In  addi t ion to  the above,  Hard Face a lso manufactured

new parts for customers and performed one or more operations such

as machining and f inishing, as well as assembling of new, pattLy

f in ished,  or  used par ts  suppl ied by the customer.

8.  Hard Face prepares technica l  job sheets for  each and every

job,  ind icat ing the procedure to  be ut i l ized,  the customer,  numbers

of  invoices and purchase orders,  hours involved,  cost  o f  the job and

whether or not parts or component parts were supplied, purchased or

manufactured by Hard Face or supplied by i ts customer.

9.  Hard Face prepares sa les invoices for  b i l l ing purposes to

be sent  to  i ts  customers,  conta in ing in format ion as to  invoice

nurnber, job-sheet number and type of tnrork performed.

10.  Appl icant 's  work processes and books and records conta in

technical and sophist icated references and terms not conrnonly

understood ouLside of  appl icant 's  industry .

11 .  App l i can t  p repa red  a  desc r ip t i on  o f  j ob  c lass i f i ca t i ons

del ineat ing i ts  work in  f ive categor ies,  which represented a l l

work done by appl icarr t ,  to  wi t :

a) Customer suppl ies part  or  parts to appl icant,  and

app l ican t  p repares ,  coa ts  and f in ishes  sa id  par ts .
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b) Appl icant suppl ies raw mater ia ls for

factures the parts needed by i ts customer and

required coat ing and/or f in ish.

c)  Customer suppl ies used part  or  parts

and appl icant prepares,  coats and f in ishes the

and manu-

suppl ies the

to  appl icant

par t  or

pa r t s .

d) Applicant supplies raw materials for and manu-

factures par ts  needed by i ts  customer,  but  appl ies no

coa t i ng  o r  f i n i sh .

e)  Customer suppl ies par ts  to  appl icant ,  and appl i -

cant  d ismant les and reassembles customer 's  par ts  and

perhaps ut i l izes a process for  coat ing or  f in ish ing.

L2 .  App l i can t ' s  p r i nc ipa l  ac t i v i t y  i s  t o  app ly  ha rd  su r face

coaLings to  mater ia ls  for  use by customers,  which act iv i ty  requi res

preparat ion,  coat ing and f in ish ing.  r ts  equipment  was not  used

predominantly (much less exclusively) in the production of tangible

pe rsona l  p rope r t y  f o r  sa le .

13.  The industr ia l  gases used or  consumed by appl icant  were

used as fue l  for  heat  in  the appl icat ion of  the coat ings descr ibed

above.

L4.  The meta ls  and

used or consumed in the

coat ing substance.

15 .  Fo r  t he  mos t ,

which are prepared and

other  substances purchased by appl icant  were

appl icat ion of  coat ings and compr ised the

l {ard Face receives used par ts  f rom customers

to which a replacement  coat ing is  appl ied;
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customers retain ownership of their parts, and applicant performed

a  ma in tenance -s ty le  se rv i ce ,  a lbe i t  soph is t i ca ted .

f6 .  Job  c lass i f i ca t i ons  b  and  d  accoun t  f o r  a  to ta l  o f  20 . I%

of  the sa les dol lars  and 24.6% of  d i rect  labor  hours keyed to pro-

duct ion of  tangib le personal  proper ty  for  sa le.

L7.  Hard Face paid sa les taxes on cer ta in  purchases and to

that extent, port ions of the Notice of Determination and Demand for

Payment of Sales and Use Taxes Due are erroneously calculated and

should be adjusted accord ingly .  The Sales Tax Bureau a lso errone-

ously  inc luded Hard Face 's  labor  as machinery and equipment .

Schedule E deta i ls  a l l  sueh i tems (Exhib i t  K) .  I {ard Face prepared

its own schedule of said i tems on which tax hras already paid and.

which showed Hard Face labor included as machinery and equipment.

CONCLUSIONS OF LAW

A. That  appl icant  seeks exempt ion f rom taxat ion of  sa les and

use taxes under  sect ion 1115 of  the Tax Law and,  therefore,  bears

the burden of  proof  o f  demonstrat ing that  i ts  bus iness act iv i t ies

fal l  within the parameters of the statutory language which is to

be st r ic t ly  construed.  (Grace v.  State Tax Cornni iss ion,  37 NY 2d

193 )  .

B.  That  appl icant  fa i led to  susta in i ts  burden of  proof  wi th

rega rd  to  i t s  sa les  w i th in  j ob  c lass i f i ca t i onsa ,  c  and  e ,  because

proof was insuff icient with regard to the requirement that the

tangible personal property claimed to have been manufactured or

p rocessed  was  fo r  sa le ;  as  to  these  j ob  c lasses ,  app l i can t  i s  a
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"service" business rather than a producer. (Matter of Auburh Crown

T i re  Co . ,  Inc . ,  S ta te  Tax  Commiss ion ,  December  2 ,  L975) .

C. That applicant sustained its burden of proof with regard

to the sa les ine luded in  job c lass i f icat ions b and d,  s ince tangib le

personal  proper ty  was manufactured or  produced for  sa le.

D.  That  appl icant 's  equipment  was not  used exc lus ive ly  for

the product ion of  tangib le personal  proper ty  for  sa le pr ior  to

September 1,  L974,  nor  was i t  used predominant ly  for  sa le,  as seen

from the computed percentages of  sa les '  do l lars  and d i rect  labor

hours in job classif ications b and d (Matter of Aub-urn Crown Tire

Co . ,  I nc . ,  sup ra ) .

E.  That  industr ia l  gases used by appl icant  were used or

consumed for  the product ion of  tangib le personal  proper ty  for  sa le

on ly  re la t i ng  to  j ob  c lass i f i ca t i ons  b  and  d  and  i s ,  Ehe re fo re ,

exempt  f rom the imposi t ion of  sa les and use taxes to  the extent

used in  c lass i f icat ions b and d,  in  accordance wi th  sect ion 1f f5(c)

of the Tax Law.

F. That certain purchases were made by applicant on which

sales tax was paid;  as to  those i tems,  the Not ice of  Determinat ion

and Demand for Payment of Sales and Use Taxes Due should be

dec reased .

G. That the Sales Tax Bureau erroneously incLuded as taxable

machinery and equipment ,  Hard Face labor ;  wi th  regard to  sa id labor ,

the Notice of Determination and Demand for Payment of Sales and Use

Iaxes Due should be decreased.
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H. That  except  as prov ided in  Conclus ion of  Law "E" ,  appl i -

cant  is  not  ent i t led to  an exempt ion f rom sales and use taxes

under  sec t i on  1115(a )  (12 )  o r  sec t i on  1115(c )  o f  t he  Tax  Law

(Mat ter  o f  Auburn Crown Ti re Co. ,  Inc. supra) .

fa i th;  therefore,  the

minimum statutory rate are

I .  That appl icant acted in good

penal t ies and interest  in excess of  the

cance l led .

J.  That  the appl icat ion of  Hard Face Weld ing and Machine

Company ,  I nc . ,  Jon  Watson ,  p res iden t  and  George  R ico t ta ,  t r easu re r ,

is  granted to  the extent  ind icated in  Conclus ions of  Law E,  F,

G & I ,  above;  that  the Sales Tax Bureau is  hereby d i rected to

accordingly rnodify the Notice of Determination and Demand for Pay-

ment  of  Sales and Use Taxes Due issued March 7,  1977;  and that ,

excep t  as  so  g ran ted ,  t he  app l i ca t i on  i s  i n  a l l  o the r  respec ts

denied.

DATED: Albany, New York

March 15,  1979


