
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Hayes & Buri ,

for Redetermination of

of a Determinat ion or

Sales & Use Tax

under Art ic le 28 & 29

for  the  7974 9 / t /71  -

I n c .

a Def ic iency or a Revision

a Refund of

of the Tax Law

s /3L /74 .

AT'FIDAVIT OF MAII.ING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  1979, he served the within not ice of Determinat ion by mai l

upon Hayes & Buri ,  fnc.,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid errapper addressed as fol lows:

Hayes & Bur i ,  fnc.
117 South St.
Lockport, NY t4O94

and by deposit ing same enclosed in a postpaid

(post.  of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

3 1 s t

to

day

before me this

o f  A u g u s t ,  1 9 7 9 .
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Hayes & Buri ,  Inc.

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa1es & Use Tax

under Article 28 & 29 of the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  1979, he served the within aot ice of Deterninat ion by mai l

upon the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Si rs
Swi f t ,  Peters & Mclaughl in ,  CpArs
450 BewLey Building
Lockport, NY 14094

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said h'rapper is the last

known address of the representative of the petitioner.

to before me

day of August,

this

7979 .



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TULIY JR., PRESIDENT

MIITON KOERNER
THOMAS H. LYNCH

JOHIII J. SOTI,ECITO
DIRECTOR

Telephone: (518) 457-7723

August. 31, L979

Hayes & Buri ,  Inc.
117 South  St .
Lockport, NY t4994

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative Ievel.
Pursuant to sect ion(s) 1138 & f243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, aad must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
fron the date of this not ice.

Inquiries concerning the con4rutation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

Petitioner' s Representative
Swif t ,  Peters & Mclaughl in,  CPA's
450 Bewley Building
Lockport, NY 14094
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSTON

fn the lvlatter of the Application :

o f :

HAYES AND BURI' INC. : DETERMINATION

for Revision of a Determination or for :
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for  :
the Period September I,  J-97I through
May  3 I ,  L974 .  :

Appl icant ,  Hayes and Bur i ,  Inc. ,  L I7 South Street ,  Lockpor t ,

New York L4094, f i led an application for revision of a determina-

t ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29

of  the Tax Law for  the per iod September L,  I97I  through May 3I '

1974  (F i l e  No .  10875 ) .

A small claims hearing was held before Arthur Johnson, Hearing

Off icer ,  Er t  the of f ices fo  the State Tax Commiss ion,  65 Cour t  St reet ,

Bu f fa lo ,  New York r  o r r  Ju l y  17 ,  L97B aL  2 :45  P .M.  App l i can t  appeared

by Ly le Swi f t ,  CPA. The Sales Tax Bureau appeared by Peter  Crot ty ,

Esq .  (Pau l  Le febv re ,  Ese . ,  o f  counse l )  .

ISSUES

I.  Whether  appl icant  is  l iab le for  sa les or  compensat ing use

tax on the purchase of materials used in capital improvement work

for exempt organizations.



2 -

If.  Whether the margin of error computed by the Sa1es Tax

Bureau and appl icat ion thereof  accurate ly  re f lected appl icantrs

use tax l iab i l i ty  on expense purchases.

I I I .  Whether  appl icant  is  ent i t led to  a credi t  for  tax paid

on materials incorporated into real property for exempt organi-

a t i ons .

FINDINGS OF FACT

I .  App l i can t ,  Hayes  and  Bur i ,  I nc . ,  f i l ed  New York  s ta te  and

local  sa les and use tax returns for  the per iod September I '  L97I

through May 31,  1974

2 .  On  Oc tobe r  15 ,  L975  as  the  resu l t  o f  an  aud i t ,  t he  Sa les

Tax Bureau issued a Notice of Determination and Demand for Payment

o f  Sa les  and  Use  Taxes  Due  aga ins t  app l i can t  f o r  $31562 .37 '  p lus

pena l t y  and  i n te res t  o f  $1 ,455 .58 ,  f o r  a  t o ta l  o f  $5 ,017 .95 .

3.  Dur ing the per iod at  issue,  appl icant  was a sheet  meta l

fabricator and contractor, performing mainly heating and duct work

for both commercial enterprises and exempt organizations.

4.  On audi t ,  the Sales Tax Bureau examined sales invoices

and contractural agreements relating to capital improvement work

performed by applicant during the audit period. It  was determined

that applicant faited to pay sales or use tax on materials purchased

and used on 24 capital improvement jobs. The cost of the materials
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pu rchased  and  used  on  Lhese  j obs  to ta led  $53 '880 .00 .  The  Sa les

Tax Bureau took the posit ion that the contracts for the jobs at

issue were lump-sum contracts  and that  as suchr  appl icant  was

the consumer of the materials purchased and used; therefore,

applicant was l iable for tax on such materials in the amount of

s3 ,77L .60 .

The  aud i t  a l so  d i sc losed  use  tax  due  o f  $733 .32  on  the

purchase of  var ious expense i tems.  This  resul t  was based on a

one-year  sample of  purchase invoices.  For  the test  per iodr  the

Sales Tax Bureau found purchases subject  to  use tax to ta l ing

$31564 .00 .  A  marg in  o f  e r ro r  was  compu ted  by  d i v id ing  th i s  amoun t

by gross sales for the same year. The margin of error was then

applied to gross sales for the audit period to determine total

purchases subject to use tax and the tax due.

The Sales Tax Bureau a l lowed a credi t  o f  $942.55 for  tax

erroneously paid on materials that were resold to a customer who

issued a proper exemption cert i f icate to applicant.

5. Applicant contested only 7 of Llrre 24 jobs found taxable

on audit.  Applicant argued that the 7 contracts were with exempt

organizations and that i t  was not l iab1e for tax on the materials

purchased for those contracts. Applicant also contended that said

contracts contained separate amounts for labor and materials and

that such a breakdown met the quali f ications of a t ime-and-material

con t rac t .
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6.  Appl icant  was a subcontractor  on 5 of  the 7 jobs at  issue

and the prime contractor on the remaining 2 jobs. Applicant secured

Contractor  Exempt  Purchase Cer t i f icates (ST-120.1)  for  2  of  the

subcontracts, indicating that the prime contract was a t ime-and

-material contract for an exempt organization. applicant did not

submit any documentary evidence to show that the other 3 subcontracts

were exempt. Applicant's remaining jobs were prime contracts with

the New York State Air National Guard and with the United Auto

Workers. Applicant fai led to show that the contracts for these jobs

were t ime-and-material contracts.

7.  Wi th respect  to  the use tax assessed on expense purchases,

applicant contended that the use tax l iabi l i ty would be more accu-

rate by us ing the cost  o f  mater ia ls  ra ther  than gross sa les as a

base in computing the margin of error. Applicant recomputed the

tax us ing th is  method which showed tax due of  $702.82.

B.  Appl icant  c la imed that  i t  was ent i t led to  addi t ional

credits that were not al lowed by the Sales Tax Bureau as part of

the audi t .  Th is  c la im was based on tax paid on mater ia ls  used in

capital improvement work for exempt organizations. The Sales Tax

Bureau disal lowed the credits since the materials were used in the

performance of lump-sum contracts. Applicant fai led to submit any

documentary evidence to disprove the posit ion taken by the Sales Tax

Bureau.
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CONCLUSTONS OF LAW

A. That where applicant acted as a subcontractor for capital

improvement work to be performed for an exempt organization, i t  was

liable for tax on the materials purchased and used, unless the prime

contractor  has issued a Contractor 's  Exempt  Purchase Cer t i f icate

(ST-120.1) ,  ind icat ing that  the pr ime contract  executed by the

exempt organization is a t ime-and-material contract, pursuant to

sec t i on  11 f5  (a )  (15 )  o f  t he  Tax  Law.

B.  That  in  accordance wi th  Conclus ion of  Law "A" ,  appl icant

had  2  such  ce r t i f i ca tes ;  t he re fo re ,  t ax  i n  t he  amoun t  o f  $758 .36 ,

is  canceled.

C. That applicant fai led to prove that i ts prime contracts

with exempt organizations were t ime-and-material contracts; there-

fore, i t  is l iabl-e for tax on materials purchased and used for

sa id contracts .

D.  That  the audi t  procedures used by the Sales Tax Bureau

to compute the margin of error were proper, €rs authorized in

sect ion 1I3B (a)  o f  the Tax Law.  That  the appl icat ion of  the margin

of  er ror  accurate ly  re f lected appl icantrs  use tax l iab i l i ty  on

expense purchases.  Appl icantrs  a l ternat ive method showed s imi lar

resul ts ,  fur ther  establ ish ing the accuracy of  the Sales Tax Bureau's

procedures.

E.  That  appl icant  fa i led to  document  i ts  c la im for  addi t ional

credi ts ;  therefore,  sa id credi ts  are not  a l lowed.
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F.  That  the appl icat ion of  Hayes and Bur i ,  Inc.  is  granted

to the extent indicated in Conclusion of Law rrBrr '  that the Sales

Tax Bureau is hereby directed to accordingly modify the Notice of

Determination and Demand for Payment of Sales and Use Taxes Due

issued October  15,  L975;  and that ,  except  as so granted,  the appl i -

cat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York STATE TAX COMMISSION

AUG 3 I 1979

COMMISSIONER

COMMISSIONER


