
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Keith C. Herms

the Pet i t ion

AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa1es & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  5 /2 I /76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 7979, he served the within not ice of Determinat ion by mai l

upon Keith C. Herms, the pet i t ioner in the within proceeding, by enclosing a

t.rue copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Keith C. Herms
2480 Bauer Rd.
Eden, NY 74057

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  deposit .ory) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26th day of November, 7979.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1979

Keith C. Herms
2480 Bauer Rd.
Eden, NY 14057

Dear  Mr .  Herms:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f tgg of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commissi"on can only be inst i tuLed under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone * (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STAf,E OF NEW YORK

STAf,E TA)( CO,IMISSICD{

In the Matter of ttre Application

of

KEITII C. HERS,IS

for Revision of a Determi-nati-on or for Refi:nd
of Sales and Use Ta:<es under articles 28 and
29 of ttre Tar Law for Period NIay 21, L976.

DETERMII\F{TICN

Applicant, Icith C. Herns, 2480 Bauer Road, Eden, Nenr York L4057 filed

an application for revision of a determination or for refi.rnd of sales and use

ta:<es r:nder Articles 28 and 29 of the Tar Lalv for ttre period W 2L, L976

(FiIe No. l88l l).

A snnll claims hearing was held before Carl P. Wright, Ilearing Officer,

at tlre offices of tlre State Ta< Ccrnnission, Cenesee Br.rilding, One Vilest C"ertesee

Street, Buffalo, New York, on April 26, L979, at 10:45 A.M. applicarrt apeearea

pro se. fire Sales Tar Bureau appeared by Peter C:rctQz, Esq. (Patricia

Brurbaugh, Esq., of crcrnsel) .

rsstlE

Vftrettrer applicant is entitled to a refrrnd of sales tax paid on the

pr:rchase of a nrctor hcne vftich was strlosequently used for rental purgnses as

well as personal use.

FI}IDINGS OF FACT

1. On Jarrr.nrlz 27 | L97'7, applicant, i(eitfi C. Herms, filed an application

for refund of sales ta< paid on a rptor hore purchased for rental SnrrSnses.

O1 March Il-, L977, ttre Sales Tar Bureau denied the refirnd clajrn i.rn the anpunt

of $11098.50 on the grrounds that ttre nntor trqre was not pr:rctrased o<c}:.sively

for rental.
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2. Applicant purclrased a nrctor hcne frcm sulcurlcan Trailers on May 2I,

1976 and paid sales ta. of $Ir190.00. Applicant orcasionally used ttre nctor

hcne for his personal use. Ttre nptor trqre also was rented to tlre general

pulclic hryt applicant an{,/or h:is agent. Sales tar was collected on the rentals.

3. Ile atrplicant requested a refund of $1,098.50 or l2/L3ths of the

sales ta< paid on the purctrase price of ttre notor hqre. ftre refi:nd was rF

quested on the grounds that the mrtor trore was pr.rrchased for rental purposes.

The atrplicant estimated that, he Snrsonally used the vetricle VL3th of the

tine during L976.

COD{CTJUSICNS OF LAhT

A. fhat ttte purchase of the rotor hsre was not srcIusively for ttre

puq)ore of rental and ttrerefore was not pr.rrchased e><clrrsively for resale

wittrin ttre nearring of sesbion lIOf (b) (4) of the Tax Law.

B. Ihat the purctrase of the nntor trqre was a retail sale as defined by

section 1I01(b) (4) of ttre Ta:< Lavr sulcject to the irrgnsition of sales tax

wittrin the neaning and intert of section 1105 (a) of ttre Tar La,r.

C. Ihat ttte application of l(eittr C. Herns for refi:nd of $1,098.50

sales tax paid is denid and the Notie of Refi:nd Denial issued lttarch 15,

1977 is sustained.

DIfID: Albany, Nerr York

NOv 2 6 1979


