
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Petitiono f

o f

Carl  Hogel

d /b /  a  Car l '  s

for Redeterminat ion of a

of a Determinat ion or a

Sa les  & Use Tax

under Art ic le 28 & 29 of

fo r  the  Per iod  2 /1170 -

Restaurant

Defic iency or a Revision

Refund of

the Tax Law

1 7  / 3 0 1 7  2 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  L979, he served the within not ice of Determinat ion by mai l

upon Carl  Hogel,  dlb/a Carl 's Restaurant,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

Idrapper addressed as fol lows:

Carl  Hogel
d/b/a Carl  ts Restaurant
RD #2
Bennington, VT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner . I
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Uto  before me

day of  August ,



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Carl

d lb /a

for Redeterminat ion of

Hogel

Car l ' s  Res taurant

a Def ic iency or a Revision

Refund of

AT'FIDAVIT OF MAIIING

of  a Determinat ion or  a

Sa les  &  Use  Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  2 /7 / t0  -  11 /30 /72 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

31st day of August,  1979, he served the within

upon Gerald A. Harley, Esq. the representat ive

proceeding, by enclosing a true copy thereof

wrapper  addressed as  fo l lows:

Mr .  Gera ld  A .  Har ley ,  Esq.
24 Church St.
Hoos ick  Fa l l s ,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t . ioner herein and that the address set forth on said wrapper is the last

and says that he is an employee

18 years of age, and that on the

not ice of Determinat ion by mai l

of the petitioner in the within

in a securely sealed postpaid

known address of the representative of t\. petitioner.

/f r
Sworn to before me this I |  /
31st day of August , 7g7g Y - Vtq



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JMES H. TULLY JR., PRXSIDENT

MIITON KOERNER
THOMAS H. IYNCH

JOIilI J. SOIIECITO
DIRECTOR

Telephone: (518) 457-I723

August 31, 1979

Carl  Hogel
d /b /  a  Car l ' s  Res taurant
RD II2
Bennington, VT

Dear  Mr .  Hoge l :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 &, 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comrnissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
repl-y.

Sincerely,

Pet i t ioner '  s Representat ive
Gera ld  A .  Har ley ,  Esq.
24 Church St.
Hoos ick  Fa l l s ,  NY
Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

CARL HOGEL D/B/A : DETERMINATION
CARLIS RESTAURANT

:
for Revision of a Determination or
for  Refund of  Sales and Use Taxes :
under  Ar t ic les 28 and 29 of  the Tax
Law for the Period December I,  1-969 :
through November 30,  L972.

:

Appl icant ,  Car l  Hogel  d /b/a Car I 's  Restaurant ,  RD #2,  Bennington,

Vermont  05201,  f i led an appl icat ion for  rev is ion of  a  determinat ion or

for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax

Law for  the per iod December 1,  L969 through November 30,  L972 (F i Ie  No.

01470 )  .

A smal l  c la ims hear ing was held before Ar thur  Johnson,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Bui ld ing #9,  State

Campus ,  A lbany ,  New York r  o r r  Augus t  18 ,  L97B a t  10 :45  A .M.  App l i can t

appeared with Gerald A. Harley, Esg. The Sales Tax Bureau appeared by

Pe te r  C ro t t y ,  Esg .  (Ba r ry  B res le r ,  Esq .  ,  o f  counse l ) .

rSSUE

Whether the audit procedures employed by the Sales Tax Bureau

accurate ly  re f lected addi t ional  taxable sa les for  the per iod December 1,

1969 through November 30,  1972.
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1.  Appl icant ,  Car l  Hogel  d , /b /a Car l 's  Restaurant ,  f i led New York

state and local sales and. use tax returns for the period December 1, L969

through November 30,  L972.

2.  On June 13,  L973 as the resul t  o f  an audi t ,  the Sales Tax Bureau

issued a Notice of Determination and Demand for Pal.rnent of Sales and Use

Taxes Due against  appl icant  in  the amount  of  $6 t566.59,  p lus penal ty  and

in te res t  o f  $1 ,695 .67 ,  f o r  a  t o ta l  o f  $8 ,262 .29 ,  f o r  t he  pe r i od  December  I ,

L969 througtr -  November 30,  L972.

3.  Dur ing the per iod at  issue,  appl icant  operated a restaurant

and bar  located in  Hoosick Fal1s,  New York.  The restaurant  was open

from 1l :00 A.M.  unt i l  approx i rnate ly  3:00 A.M.  the fo l lowing morning.

Menu pr ices ranged f rom $.zo to  $4.25.  The business was so ld on

December  l ,  L972 .

4.  On audi t ,  the Sal -es Tax Bureau determined that  appl icant 's  sa les

per books agreed with sales as reported on sales tax returns and on

Federa l  and State income tax returns.  Pr ior  to  Ju ly  I t  I97L,  appl icant

repor te.d.  33? of  food sa les as taxable.  The Sales Tax Bureau analyzed

cash re.giste.r tapes for food sales of $I.00 or more and determined that

suct r  sa les represented 76.5% of  to ta l  food sa1es.  Audi ted taxable food

sales pr ior  to  Ju ly  1,  L97L were computed by apply ing 76.5? to  repor ted

food sa1es.  Food sales af ter  Ju ly  1,  I97I  were accepted as repor ted.

The Sales Tax Bureau also performed individual markup tests for

beer and l iguor. Three separate markups were computed because of price

change.s during ttre audit period. The markups computed were 1322, I37so

and I94Z for he.er and 335?, 3572 and 363% for l iquor. These markups were
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applied to the applicable purchases to arrive at audited beer and l iguor

sales.  Audi ted taxable food,  beer  and l iquor  sa les were combined and

the tax computed thereon amounted to  $19r891.10.  Tax paid in  the amount

o f  $13 ,324 .51  was  deduc ted ,  l eav ing  add i t i ona l  t ax  due  o f  $6 ,566 .59 .

5. The l iquor markups computed by the Sales Tax Bureau were based

on appl icant  pour ing a one-ounce shot  and a l lowing 10% for  sp i l lage.

Appl icant  se ldom used a shot  g lassr  ds i t  was pol icy  to  use the " f reepour"

method of mixing drinks.

Th-e average drink contained I I /4 ounces of l iquor.

6. Applicant gave one quest check in the restaurant when serving

mul t ip le  customers at  a  tab le,  un less €eparate checks were requested.

The guest check was rung on the cash register in total, dlthough the

individual amount to a customer may have been less than $1.00.

Applicant reviewed the guest checks daily to determine which food

sales were $1.00 or  more to  an ind iv idual .  These guest  checks were

maintained to substantiate the taxable food sales reported.

CONCLUSIONS OF LAW

A. That the Sales Tax Bureau's markup computations and application

thereof did not accurately reflect l iquor sales to the extent indicated

in F inding of  Fact  "5" ,  supra i  accord ingly ,  the l iquor  markup percentages

are adjusted to  markups of  2302,  2472 and 25IZ for  the respect ive per iods;

thus,  audi ted beer  and l iquor  sa les are reduced f rom $27I ,79L.86 to

$247 ,  314  .  B4  .
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B.  That  wi th  respect  to  food saIes,  the Sales Tax Bureau fa i led

to g ive considerat ion to  sa les of  less than $f .00 to  an ind iv idual ,  where

the guest  check involv ing more than one customer to ta led more than $1.00;

therefore,  the addi t ional  tax assessed on food sa les of  $ I .00 or  more is

cance l l ed .

C.  That  the audi t  o f  appl icant 's  books and records by the Sales

Tax Bureau in  a l l  o ther  respects  fo l lowed genera l ly  accepted audi t

proced.ures,  consis tent  wi th  the nature of  the business operat ion.

D.  That  the appl icat ion of  Car l  Hogel  d /b/a Car l 's  Restaurant  is

granted to the extent of reducing the addit ional sales tax due from

$6r566 .59  t o  $3 r883 .42 ;  t ha t  t he  Sa les  Tax  Bu reau  i s  he reby  d i r ec ted  t o

accordingly modify the Notice of Determination and Demand for Payment of

Sales and Use Taxes Due issued June 13,  1973;  and that ,  except  as so

granted,  the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York STATE TAX COMMISSION

AUG 31 1979

\a^g.- tC*-^-
COMMISSIONER

SSIONER


