
STATE O3 NEW YORK
stnrn rAX coMMrssroN

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
HUNTER I4ANUFACTURING CORPORATION

and

For a Redetermif"".1"Tl?t o"ti"r.ncy or
a Rev is ion  o f  a  DeterminaEion  or  a  Refund
of Sales and Use
Taxes under Art ic le(s) 28 and 29 of the
Tax Law for the xlog:r2@xsx Period (x)
November, 1970.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Hr:hn , being duly sworn, deposes and says that

Ehe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on Lhe 15th day of  March ,  L979 r :she served the wi th in

Notice of Determination by (-*rttftrs$ mail upon Flunter Manufacturing

Corporation (xxpnsrcnu**ro<r*) the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as follows: Hunter Manufacturing Corporation
T2-O4 3lst Avenue
Long Island City, New York

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (rn*r***n*,n*i:t l

p fx*hc)  pet i t ioner  here in and that  the address set  for th on said wrapPer is  the

last known address of the (rE***nen*A**X*xp,Jx*hf) petit ioner.

Sworn t o

d a y

be fo re  me  th i s

of March

( 2 / 7 6 )

th



STATE QF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
HUNTER MANUFACTURING CORPORATION

and
SOL TEPPER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under Ar t ic le  (s)  ZA and,  29 of  the

AFFIDAVIT OF },IAILING

Tax Larnr for the tFt$t{r'xsx Period (*)
November, 1970.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

rhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l-5th day of March , L9 79 r fhe served the within

Notice of Determination by (**:**fi*d) mail upon Sol Tepper

(xegrsrx*st:i;crxlf) the petitioner in the within proceeding'

by enctosing a t , rue copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Mr. So1 Tepper
11 Stonewell Road
Rockville Centre, New york

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (:s3rcgenteShe

nfxthr) pet i t ioner herein and that the address set forth on said \^rrapper is the

Iast known address of the (X*nxeC*A*nt*X*xnfx*h*) petittoner.

Sworn  to  be fo re  me  th i s

15th day of March

rA-  3 (2 /7  6)



STATE OF' NEW YORK
STATE TAX, COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f
HUNTER MANUFACTURING CORPORATION

and
SOL TEPPER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales and Use
Taxes under Ar t ic le  (s)28 and.  29 of  the
Tax Law for the *n:n(s+:<sx Period (x)
November, L97O-

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Hutrn , being duly sworn, deposes and says that

rhe is  an empl-oyee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 15th day of  March ,  L9 79 r  f fhe served the wi th in

Notice of Determination by (nx*xf;l;*n) mail upon Marvin Furst

( representat ive of )  the pet . i t ioner  ln  the wi th in proceeding '

by enclos ing a t rue copy thereof  in  a securety sealed postpaid wrapper addressed

as fo l lows:  Marv in Furst ,  CPA
Robert Mirskey & Co.
475 Park Avenue South
New York, New York 10016

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  h r raPPer  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ ^ / raPPer  l s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn  to  be fo re  me  th i s

15th day of March

rA-  3 (2 /7  6)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Itarob 15, 1979J A M E S  H ,  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Suntcr !{rntdeoturiag Srporrtlon
Ul-O4 tbt lvraur
Iong lrland Gtty, slr fod(

Oontlcnr

Please take notice of the DEItnUItGtIOtf
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) ltgg eDd l2{t of the Tax Law, any
proceeding in court  to review af-aaverse-deCision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mnthr
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



J A M E S  H .  T U L L Y  J R . ,  P R E S t o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

I'larab l5' 1979

Ma. Sol lcppsr
11 StonawcU noad
Rocikvllle Csntrer Nrv lor*

Doar !|tr. Srpprrt

Please take notice of the DEllERtfiln!trOll
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 1t3S rnd t2l3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Court  of  the State of New York, Albany County, within
from the date of this notice.

4 rcnitr

UICINTL AI.dA}DER
S$PENVISTIIG TAX }IEARI}fit OFtrICER

nfiiffi

Taxing Bureauts Representat ive

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

o f

HIINTER MANUFACTURING CORPORATION
and

SOL TEPPER

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod November,  L970.

DETERMINATION

Appl icants ,  Hunter  Manufactur ing Corporat ion,  L2-04 3 ls t  Avenue,

Long Is land Ci ty ,  New York,  and Sol  Tepper ,  11 Stonewel l  Road,

Rockvi l le  Centre,  New York,  f i led appl icat ions for  rev is ion of  a

determination or for refund of sales and use taxes under Art icles

28 and 29 of the Tax Law for the period November, L970 (Fi le Nos.

L3846 and L3847) .

A formal hearing was held before Harvey B. Bar-m, Hearing Off icer,

a t  the of f ices of  the State Tax Cormniss ion,  T\oo Wor ld Trade Center ,

New York,  New York,  oh September 27,  L977 at  l :15 P.M.  Appl icant

Hunter Manufacturing Corporation appeared by Marvin Furst, CPA.

Appl icant  Sol  Tepper  appeared pro se.  The Sales Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  (R icha rd  Kau fman ,  Esq . ,  o f  counse l ) .
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ISSIJES

I .  Whether  the exchange of  cer ta in  corporate assets for  s tock

in the corporation constituted a "bulk sale" within the meaning and

intent  o f  sect ion 1f41(c)  o f  the Tax Law.

I I .  Whether  the aforement ioned Lransact ion const i tu ted a reta i l

sa le and,  therefore,  was subject  to  sa les tax.

I I I .  Whether  a por t ion of  the proper ty  assessed for  sa les rax

was "equipment" located outside New York State at the t ime of the

t ransfer  and,  therefore,  exempt  f rom the sa les tax.

FINDINGS OF FACT

1.  On July  15,  L975 as the resul t  o f  an audi t ,  the Sales Tax

Bureau issued a Notice of Determination and Demand for Payment of

Sales and Use Taxes Due against applicant Hunter Manufacturing

Corpo ra t i on  fo r  t axes  due  o f  $3 ,007 .33 ,  p lus  pena l t y  and  i n te res t ,  f o r

the per iod November,  L970.  Also on Ju ly  15,  L975,  the Sales Tax

Bureau issued a Notice and Demand for Payment of Sales and Use Taxes

Due  aga insL  app l i can t  So l  Tepper  fo r  t axes  due  o f  $3 ,007 .33 ,  p lus

penal ty  and in terest ,  for  the per iod November,  L970.

2.  Appl icants  both \ r ro te le t ters  chal lenging the assessments,

which letters were t imely f i led and taken in l ieu of formal applications

for  redeterminat ion of  sa les tax a l legedly  due.

3. Applicant Hunter Manufacturing Corporation was in the

manufacturing business and had off ices and factories in Canada, but

also had a factory in New York City. Hunter Container Corporation

was a subsid iary  of  the corporate appl icant .  Appl icant  So1 Tepper  was

a principal of the business who held stock in applicant Hunter

Manufacturing Corporat ion .
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4.  As a resul t  o f  purpor ted in ternal  d isputes and conf l ic ts

between appl icant  Sol  Tepper  and other  pr inc ipa ls ,  3D agreement  was

entered into and a transaction consunmated whereby applicant Sol

Tepper transferred his stock in Hunter Manufacturing Corporati-on, in

exchange for vlhich Hunter Manufacturing Corporation transferred assets

of  i ts  subsid iary ,  Hunter  Cont .a iner  Corporat ion,  to  Sol  Tepper .  These

assets consisted of manufacturing equipment ( including machinery and

no lds ) ,  as  we l l  as  one  company  ca r .

5.  Appl icant  Sol  Tepper  submit ted no documentary ev idence of

the assets located in  Canada ax the t ime of  th is  t ransact ion,  in  order

to suppor t  h is  test imonia l  ev idence that  the "molds"  purpor ted ly

t ransferred were outs ide New York State at  that  t ime.  The Sales Tax

Bureau based i ts  assessment  of  these molds as being taxable on an

on-s i te  inspect ion of  appl icant  Sol  Tepper 's  factory in  New York Ci ty ,

as wel l  as on admiss ions by appl icant .

CONCLUSIONS OF LAW

A.  Tha t  sec t i on  1101(b ) (5 )  o f  t he  Tax  Law de f i nes  sa le ,  se l l i ng

or  purchase to  be "Any t ransfer  o f  t i t le  or  possession or  both,  exchange

o r  ba r t e r . . . f o r  a  cons ide ra t i on ,  o r  any  ag reemen t  t he re fo r . . . , "

B .  Tha t  sec t i on  1101 (b ) (4 ) ( i )  de f i nes  re ta i l  sa l e  t o  be  "A  sa le

o f  t ang ib le  pe rsona l  p rope r t y  t o  any  pe rson  fo r  any  pu rpose . . . . "

C.  That  the cr i ter ia  of  whether  a t ransact ion is  subject  to  the

p rov i s ions  o f  sec t i on  1141(c )  a re  tha t  t he re  be  a  sa le ,  t rans fe r  o r

ass ignment  in  bu lk  of  any par t  or  the whole of  one 's  bus iness assets
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by a person requi red to  co l lect  tax,  and that  such t ransact ion be

other  than in  the ord inary course of  bus iness.

D. That the transaction whereby applicant Sol Tepper transferred

his stock in Hunter }danufacturing Corporation, in exchange for which

Hunter  Manufactur ing Corporat ion t ransferred assets of  i ts  subsid iary ,

const i tu tes a sa le wi th in  the meaning and in tent  o f  sect ion 1101(b)  (5)

of  the Tax Law and,  more speci f ica l ly ,  a  reta i l  sa le as def ined in

sec t i on  1101  (b )  (4 )  ( i )  .

E.  That  the above t ransact ion const i tu tes a "bulk  sa le"  wi th in

the meaning and in tent  o f  sect ion 1141(c)  o f  the Tax Law,  as descr ibed

in Conclus ion of  Law "C",  above.

F.  That  the fact  that  th is  t ransact ion was the resul t  o f  the

pr inc ipa ls '  des i re to  d isassociate f rom each other  in  the business

does not render the transaction exempt as a transfer of tangible

personal  proper ty  to  a corporat ion so le ly  in  considerat ion for  the

issuance of  s tock in  merger  or  consol idat ion,  or  the d is t r ibut ion of

proper ty  by a corporat ion to  i ts  s tockholders as a l iqu idat ing d iv idend,

wi th in  the meaning of  sect ion 1101(b)  (4)  ( i i )  o f  the Tax Law.  No

merger  or  consol idat ion took p laee and a sa le of  assets to  one

stockholder in exchange for stock cannot mean a "l iquidating dividend",

within the meaning and inLent of said section.
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G. That applicants failed to carry their burden of proof to

show by competent evidence that the port ion of the transferred assets

const i tu t ing "molds"  was not  proper ly  taxed as being located in  New

York Ci ty  at  the t ime of  the t ransfer .

H. That the applications of Hunter Manufacturing Corporation

and Sol  Tepper  are denied and the not ices issued July  15,  L975 are

sus ta ined.

DATED: Albany, New York

March 15, 1979

COMMISSION


