
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

TIIOMAS GAI;I,AGHER
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF I',IAILING

o f Sales and Use
Taxes under Art ic le (s) 28 arf i ,  29 of the
Tax Law for thefeeor{erXg Period(F}
September 1. 1972 ttrrough August 31, 1975.

Sta te  o f  New York
County of Albany

John Hulur , being duly sworn, deposes and says that

qhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of Febrr,rary ,  L979, xhe served the within

Notice of Determination by 6se{0g666cdi mail upon Ttronns Ga11ag[er

by  enc los ing  a

a s  f o l l o w s :

@ the pet i t ioner in the within proceeding,

t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

Thomas Gallagfrer
191 Howard Avenue
Bnooklyn, New York ]-]-.233

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the {FeettsffireC

Xfx*id pet i t ioner herein and Lhat the address set forth on said hrrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn to before me th is

14th day of February , L9 79.

rA -3  (2 /76 )



,,O'U OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet iL ion

o f

THOIVIAS GAI;L,AGHER
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
o f Sales and Use

State of  New York
County of Albany

John Huhn

xhe is an employee of the

age, and that,  on the 14th

Notice of Deternrination

(representat ive

true copy thereof

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of February , L9 79, 5he served the within

by )Qrxrrxxtrxrdt mail upon lh.tthew Rogers, CPA

of)  the pet i t ioner  in  the wi th in proceeding,

in  a securely  sealed postpai .d wrapper addressed

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (s )  28  and 29  o f  rhe
Tax Law for the lUeEode0cg Period (F.)
Septenrber I, 1972 thiougft August 31-, 1975.

by  enc los ing  a

a s  f o l l o w s : IlTatthew Rogers, CPA
P.O. Box 1347
Jackson, NJ 08527

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( represenLat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

r4th

to

d a y

before me this

of February , L979.

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

ftbnnry 1ll, 1979

trsnas gausgfnr
$1 Fmnil AvetLp
hdklyn, l&ry Yqt( It233

Far ltr. 0allagf$r:

Please take notice of the clotcrrdrgtlqt
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ight of  review at the administrat ive
level. Pursuant to section(sl 1138 & 1243 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rw$fu
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

.. . " Sineerely,
{ .  , ' '  , ,1 "

Joacph Wrynaty
ttosrtrg hnlncr

Peti t ioner 's Representat ive

Taxing Bureauts Representat ive

"- - ""' 'J "'

/ ) " '  ' / r ' - - - ' '
l 1 '

r'"i;t;

(6  /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

THOMAS GALLAGHER

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod September 1,  L972 through
Augus t  31 ,  L975 .

DETERMINATION

Appl icant ,  Thomas Gal lagher ,  191 Howard Avenue,  Brookryn,

New York LL233,  f i led an appl icat ion for  rev is ion of  a  deter-

minat ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28

and 29 of the Tax Law for the period september l ,  Lg72 through

Augus t  31 ,  L975  (F i l e  No .  f 503 f ) .

A small claims hearing was held before Joseph chyrywaty,

Hear ing of f icer ,  d t  the of f ices of  the s tate Tax commiss ion,  Two

wor ld Trade center ,  New York,  New york,  oD March 8,  L}TB at

9 :15  A .M.  App l i can t  appeared  by  Ma t thew Rogers ,  cpA .  The  sa les

Tax  Bureau  appeared  by  Pe te r  c ro t t y ,  Esq .  (F rank  Lev i t t ,  Esq . ,

o f  counse l ) .

ISSUES

I.  Whether  the determinat ion of  addi t ional  sa les taxes

made by the Sales Tax Bureau was proper .

r r .  whether  the penal ty  imposed by the sa les Tax Bureau

shou ld  be  cance l l ed .
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FINDINGS OF FACT

l .  Appl icant ,  Thomas Gal lagher ,  f i led New York s tate and

local  sa les and use tax returns for  the per iod ending September 1,

L972 through August  31,  1975.

2.  0n March 22,  L976 as a resul t  o f  an audi t ,  the Sales Tax

Bureau issued a Notice of Determination and Demand for Payment of

Sales and Use Taxes Due against  appl icant  for  taxes due of

$6 ,820 .92 ,  p lus  pena l t y  and  i n te res t ,  f o r  t he  pe r iod  Sep tember  1 ,

L972  th rough  Augus t  31 ,  1975 .

3.  Dur ing the per iod at  issue,  appl icant  operaLed a reta i l

l i quo r  s to re .

4.  0n audi t ,  the Sales Tax Bureau's  audi tor  tested purchases

for the months of February and July of L975, and determined that

approximately 78% of said purchases were l iquor purchases and 22%

were wine purehases. The auditor determined the markups for wine

and  l i quo r  t o  be  58 .85% and  21 .59%,  respec t i ve l y ,  us ing  Sep tember

of  L975 as a test  month.  The audi tor  then determined adjusted

taxab le  sa les  fo r  t he  aud i t  pe r iod  o f  $519 ,080 .00 .  App l i can t

repo r ted  taxab le  sa les  o f  $426 ,462 .00  wh ich ,  when  sub t rac ted  f rom

the adjusted taxable sa les,  resul ted in  addi t ional  taxable sa les

o f  $92 ,618 .00 ,  as  we l l  as  the  a fo remen t ioned  taxes  due .

5.  The sa les records mainta ined by appl icant  were incomplete

in that  sa les and sa les tax payable amounts were not  avai lab le

for  the per iod September,  L972 through August ,  L973.  Therefore,

sa les could not  be reconci led.  In  determin ing the markups,  the

audi tor  used shel f  pr ices posted in  the s tore and pr ices quoted

by  app l i can t ' s  rep resen ta t i ve  i n  t he  s to re .
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6.  Appl icant  asser ted the per iod used for  the markup

Lest  d id  not  accurate ly  re f lect  the markup for  the ent i re  audi t

per iod,  due to  the pressures of  compet i t ion.  Appl icant  a lso

c la imed that  the shel f  pr ice used by the audi tor  inc luded sales

tax and that the auditor did not take this into account.

7.  Appl icant  argued that  i t  was unfa i r  to  assess in terest

on the addit ional sales tax due, when no t ime was al lowed for

payment  to  be made before in terest  began to accrue.

8. Applicant offered no documentation or any other sub-

stant ia l  ev idence to  suppor t  any of  h is  content ions.

9 .  App l i can t  ac ted  i n  good  fa i t h  a t  a l l  t imes .

CONCLUSIONS OF LAW

A. That  the audi t  procedures used by the Sales Tax Bureau

to compute the taxable sales were proper, as autttorLzed in

sect ion f138(a)  of  the Tax Law.  The resul tant  f ind ings of

addi t ional  sa les tax due for  the per iod September 1,  L972

through August  31,  L975 were suppor ted by substant ia l  documen-

tary  ev idence.

B.  That  appl icant  acted in  good fa i th ;  therefore,  the

penalty and interest in excess of the minimum statutory rate

a re  cance l l ed .

C. That the application of Thomas Gallagher is granted

to the extent  ind icated in  Conclus ion of  Law "B" ,  above;  that

the Sales Tax Bureau is hereby directed to accordingly modify
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the Notice of Determination and Demand for Payment of Sales and

Use Taxes Due issued Nlarch 22,  1976 and that ,  except  as so

granted,  the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
February L4, 1979

COMMISSION

/


