
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Garbinsky Home Improvement Co.,  fnc.

AFI'IDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa1es & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  3 / 7 / 7 7 - 5 1 3 1 / 7 4 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2BLh day of September, 1979, he served the within not ice of Determinat ion by

mai l  upon Garbinsky Home Improvement Co.,  Inc.,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Garbinsky Home Improvement Co.,  Inc.
7739 ls t  Ave.  a t  M i l i ta ry
Niagara Fa1ls,  NY 14304

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

me
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Garbinsky Home Improvement Co.,  Inc.

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 l I / 7 1 - 5 / 3 I / 7 4 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, L979, he served the within not ice of Determinat ion by

mail upon Joseph Garbinsky the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Joseph Garbinsky
7739 lst  Ave. at  Mi l i tary
Nj-agara Falls, NY I43O4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

fo re



JAMES H. TUttY JR., PRESIDENT
MII,TON KOERNER
THOMAS H. TYNCTI

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 7979

Garbinsky Home Improvement Co.,  Inc.
7739 Ls t  Ave.  a t  M i l i ta ry
Niagara Fal ls,  NY L4304

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

cc :  Pet i t ioner 's  Representa t ive
Joseph Garbinsky
7739 1sL Ave.  a t  M i l i ta ry
Niagara Fal ls,  NY 74304
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Appl icat ion

o f

GARBINSKY HoME IMPR0VEMENT C0., INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for the
Per iod  March  1 ,  1971 th rough May 31 ,  1974.

DETERMINATION

Appl icant,  Garbinsky Horne Improvement Co.,  Inc.,  7739 lst  Avenue at

Mi l i tary,  Niagara Fal ls,  New York 14304, f i led an appl icat ion for revision of

a determinat ion or for refund of sales and use taxes under Art ic les 28 and 29

of the Tax Law for the period March 1, L97l through May 31, 1974 (Fi le No.

1 1 1 0 4 ) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, One [ , /est Genesee Street,  Buffalo,

New York ,  on  Apr i l  27 ,  1979 a t  10 :45  A.M.  App l ican t  appeared by  Joseph Garb insky ,

pres ident .  The Sa les  Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.  (Pat r i c ia

Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether appl icant is l iable for tax on the purchase of bui lding

mater ials used in performing capital  improvements to real property.

I I .  Whether appl icant is l iable for tax on the purchase of an automobi le.

FINDINGS OF FACT

1. Appl icant,  Garbinsky Home Improvement Co.,  Inc.,  is a home improvement

contractor which furnished and instal led aluminum siding, awnings, storm

windows and doors.

2. 0n February 5, 1975 as the result  of  an audit ,  the Sa1es Tax Bureau

issued a Not ice of Determinat ion and Demand for Parrment of Sa1es and Use Taxes



-2 -

Due against applicant for the period March 1, 1977 through May 31, 7974 in the

amount  of  $6,309.29,  p lus penal ty  and in terest  o f  $1 ,994.09,  for  a  to ta l  o f

$B ,303 .38 .

3. Appl icant t imely f i led a pet i t ion for redeterminat ion of the above

def ic iency .

4 .  On aud i t ,  the  Sa les  Tax  Bureau 's  aud i to r  rev iewed app l ican t ' s  purchase

i-nvoices for the ent ire period at issue. The auditor determined that appl icant

fai led to pay a sales or use tax on the purchase of bui lding mater ials total ing

$83 '797.14 ,  wh ich  were  used in  the  per fo rmance o f  cap i ta l  improvement  work .

The auditor also found that appl icant purchased an automobi le for

$6 ,655.00  w i thout  pay ing  tax  by  issu ing  a  Resa le  Cer t i f i ca te  to  the  vendor ,

Keyser  Bros .  Cad i l lac ,  Inc .

5. Appl icant.  executed lump-sum contracts with i ts customers for the

performance of capital  improvement work.

6. Appl icant issued i- ts sales tax ident i f icat ion number to vendors when

purchasi-ng bui lding mater ials.

7. Appl icant contended that sales tax due on the purchase of the auto-

mobi le was paid direct ly to New York State subsequent to the date of purchase,

but i t  was unable to provide proof of payment thereof.  Subsequent to the

hearing, appl icant submitted a check in the amount of $399.48 in payment of

the  tax .

CONCLUSIONS OF lAl^/

A .  That  sec t ion  1101(b) (4 ) ( i )  o f  the  Tax  law,  as  amended by  Chapter  473,

laws 1969,  p rov ides ,  in  par t ,  tha t  a  cont rac tor  i s  l iab le  fo r  tax  on  mater ia ls

purchased for use or consumption in capital  improvements to real property.

Accordingly,  appl icant is l iable for tax on the purchase of bui lding mater ials.

B. That the balance of tax due on the purchase of Lhe automobi le is $66.37
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C. That the Sales Tax Bureau shal l  apply appl icant 's payment of $399.48

towards the Notice of Determination and Demand for Payment of Sal es and Use

Taxes Due issued on February 5, 1975; however,  the appl icat ion of Garbinsky

Home Improvement  Co. ,  Inc .  i s  o therw ise  den ied .

DATED: Albany, New York STATE TAX COMMISSION

sEP 2 s 1929

I

lfll^G, Y/rr*m


