
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Charles Gaydorus

d,/b/ a Horton Hardware

for Redetermination of a Deficiency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax Law

f o r  t h e  P e r i o d  3 / 7 1 7 3  - 7 I / 3 A / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

17th day of August,  L979, he served the within

upon Charles Gaydorus, d, lb/a Horton Hardware,

proceeding, by enclosi-ng a true copy thereof

wrapper  addressed as  fo l lows:

Charles Gaydorus
d/b/a Horton Hardware
198 Main  St .
Afton, NY 13730

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said l rrapper

pet i t ioner .

and says that he is an enployee

18 years of age, and that on the

not ice of Determinat ion by mai l

the pet i t ioner in the within

in  a  secure ly  sea led  pos tpa id

o f

o f

AFFIDAVIT OF MAITING

properly addressed

exclusive care and

wrapper ln a

custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

17th day

before me

of August,

th is

1 9 7 9 .



STATE OF NEUU YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TUIIY JR., PRESIDENT

MITTON KOERMER
THOMAS H. IYNCH

JOHIII J. SOTTECITO
DIRECTOR

Telephone: (518) 457-L723

August  17 ,  7979

Charles Gaydorus
d/b/a Horton Hardware
1 9 B  M a i n  S t .
Afton, NY 13730

Dear  Mr .  Gaydorus :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have noI/ir exhausted your right of review at the administrative leve}.
Pursuant to sect ion(s) f fg8 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York Stat.e Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

CHARLES GAYDORUS D/B/A
HORTON HARDWARE

For Revision of a Determination or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of  the Tax Law for
the Per iod March 1,  1973 through
November 30,  1975.

1.  App l ican t ,

and local sales and

b e r  3 0 ,  1 9 7 5 .

Charles Gaydorus d/b/a

\rse tax returns for the

I lorton Hardware,

per iod March l ,

DETERMINATION

f i led New York state

1973 through Novem-

Appl icant,  Charles Gaydorus d/bla Horton Hardware, 198 Main Street,  Afton,

New York 13730, f i led an appl icat ion for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period March 1, 1973 through November 30, L975 (Fi le No. L4574).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Commission, 44 HawLey Street, Binghamton, New York,

on September 26, 1978 at 1:15 P.M. Appl i -cant appeared pro se. The Sales Tax

Bureau appeared by  Peter  Cro t ty ,  Esq.  (E l len  Purce l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether rhe Sales Tax Bureaurs audi t  o f  appl icantrs  books and records

accurate ly  ref lects addi t ional  taxable sales for  the per iod March l ,  1973 through

November 30,  L975.

FINDINGS OF FACT



-2 -

2. On AprIL 22, L976 as the result  of  an audit ,  the Sales Tax Bureau

issued a Notice of Determination and Demand for Payment of Sales and Use Taxes

Due against appl icant for the period March 1, 1973 through Novernber 30, 1975-

Said Not ice was issued in the amount of $21463.44, pI:us penalty and interest of

$ 8 7 8 . 4 7 ,  f o r  a  t o t a l  o f  $ : , 3 4 L . 9 I .

3.  Appl icant operated a retai l  hardware and appl iance store, and also sold

and installed furnaces and hot water heaters.

4. On audit, the Sales Tax Bureau examined sales and purchase invoices,

using the months of March and l"lay of L975 as test periods. The exarnination of

sales invoices disclosed the fol lowing:

(a) Appl icant had a discount pol icy on LP gas sales for ear ly

payment, or tor customers paying cash. Applicant rePorted

sales tax on the amount of the net sale.

(b) Applicant made mathematical errors when computing the tax.

(c) Appl icant made errors in post ing the tax col lected to the

proper taxing jur isdict ion.

(d) Applicant made three sales to farmers of items that did not

qual i fy for the farmerrs exemption.

Applicant did not maintain a record of actual taxable sa1es, but rather

computed taxable sales by dividing the amount of tax collected by the appl-icable

tax  ra te .

The Sales Tax Bureau determined actual taxable sales by tax jurisdiction

for the test per iods. Audited taxable sales exceeded reported taxable sa1es,

with one exception. A separate margin of error was computed for each tax juris-

dict ion by dividing the addit ional taxable sales by the reported taxable sales.

The margins of error were appl ied to reported taxable sales for each jur isdict ion'

result ing in addit ional sales tax due of $2,463.44.
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The Sales Tax Bureau found no discrepancies with respect to use tax.

5. An informal conference was held in the Binghamton District Office on

August 10, 1976. It was agreed at the conference that the Sales Tax Bureau would

perform an additional one-month test. The month of February, 1975 was selected as

the test per iod. Results simi lar to those described in Finding of Fact t '4t  were

found in the test month.

The Sales Tax Bureau combined the resul-ts fron the three test months and by

using the aforementioned audit  procedures, recomputed the tax due to be $2rI I4.56.

The Notice issued ApriJ- 22, 1976 was not adjusted by the Sales Tax Bureau.

6. Applicant agreed that tax was owing on the discounted LP gas sal-es.

Applicant failed to submit any documentary evidence to disprove the audit findings.

CONCLUSIONS OF LAW

A. That the Sales Tax Bureaurs audit of applicantrs books and records fol-l-owed

generally accepted audit procedures consistent with the nature of the business

operat ions; therefore, the f indings which resulted in $2,LL4.56 in addit ional

sales tax due (reduced from $2,463.44) for the period March 1, 1973 through

November 30, L975, are correct.

B. That the application of Charl-es Gaydorus d/b/a Ilorton Hardware is granted

to the extent indicated in Conclusion of Law "A. "

The Sales Tax Bureau is hereby directed to accordingly urodify the Notice of

Determination and Demand for Payment of Sales and Use Taxes Due issued LprLl- 22,

1976; however,  except as so granted, the appl icat ion is in al l  other respects

denied.

DATED: Albany, New York

Auc 1 ? 1979
ATE TAX COMMISSION


