
STATE OF NEW YORK
STATE TAx COMM]SSION

In the Matter of the Pet i t ion

o f

Gerke ,  A  Rest . .  &  Bar  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 2B & 29 of the Tax law

f o r  t h e  P e r i o d  3 / I / 7 2 - 2 / 2 8 1 7 5 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 1979, he served the within not ice of Determinat ion by mai l

upon Gerke ,  A  Rest .  &  Bar  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Gerke,  A  Rest .  &  Bar  Inc .
750 Manhattan Ave.
Brooklyn,  NY !1222

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  deposit .ory) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26Lh day of November, 1979.

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

G e r k e ,  A  R e s t .  &  B a r  I n c .

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of

Sa1es & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  3 / I / 7 2 - 2 / 2 8 / t S .

AFF]DAVIT OF MAILING

Revision

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 1979, he served the within not ice of Determinat ion by nai l

upon August Gerke the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. August Gerke
750 Manhattan Ave.
Brooklyn,  NY I I222

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive o

Sworn to before me this

26th day of November, 1979.

pe t i t ioner .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1979

G e r k e ,  A  R e s t .  &  B a r  I n c .
750 Manhattan Ave.
Brooklyn, NY 11222

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
August Gerke
750 Manhattan Ave.
Brooklyn, NY 11222
Taxing Bureau' s Representat ive



STAIE OF NEW YORK

STATE TAX CID{MISSION

In tlre l{atter of ttre Application

of

A. @RKE RESTAURATfT A\tD BAR, ]NC.

for Revision of a DeternLination or for Refund
of Sales and Use Taxes r.mder Articles 28 and
29 of the Tax Law for the Period Irlarch I, 1972
ttrrough Februaqr 28, 1975.

1. Applicant, A. C;erke Restar:rarrt ard Bar, Tnc.,

local sales ard use tax returns for tlre period Irnarch 1,

1975.

Applicant, A. Gerke Restar:rant and Bar, Inc., 750 l4antrattan Avenue, Brook11m,

Nev'r York LL222, filed an application for rervision of a deterrnilation or for refi,:nd

of sales and use taces r:nder Articles 28 ard 29 of ttre Ta< Iaw for tLre period

March 1, 1972 through Februarlr 28, L975 (File No. 10605).

A snal1 claims hearj-ng was held before Harqf Huebsch, Hearjng Officer, at ttre

offices of ttre State Tax Cormission, TWo trdcrld lYade Center, Nor,r York, Nery York, on

May 17' 1978 at 2245 P.M. ard was continued before William Valcarcel, Hearing

Officer, at thre sanre offices, on Janua:12 II, 1979 at 9:15 A.M. Applicant appeared

by Augttst C;erke, President. Tkre Sales Tar Bureau appeared lclr Peter Crotty, Esq.

(gruce Zalannn, Esq., of cor:nsel) .

ISSUE

lVhether ttre deterrnirntion of additional sales tax due based on an audit of ttre

applicant's available books and records is correct.

F]NDfNGS OF FACT

DETERMII{ATION

filed Nerar York State and

1972 through Febnnrlz 28,



-2-

2. On Septenber 5, 1975, tlre Sales Tac Bureau issued a No'Eie of Determination

and Demand for Palznent of Sales and Use Ta:<es Due against the atrplicant for addi-

tional ta:<es due of $101967.27, pl:tts penalty and interest of $3,665.52. ttris

determination was issued as the resrrlt of a field auiit. Applicant filed a letter

of prctest on Deoenber 4t L975.

3. The Sales Ta< Eh:reaurs an:dltor Snrforned a nrarkr4> test based on ttre

applicarrt's available books and records. Due to a fire, tlre test was limited to

tte npnths Deerber, L974t Januarlz, 1975 and Febn:arry, L975. The arditor used ttre

applicarrt's senring size per driJlk, as tveII as the osts and selling pries of wine

and liquor in effect dr.rring ttre ttrree nsrttr period. To determine tlre narkr4r on

beer, ttte auditor used ttre cost and selting prices in effect. dr:ring Jarnrarlz, L975.

Ttrc auditor determjned a 323 percent nrarkrp on liquor and wine and a 203 percent

nnrkp on beer. An estimated rnarkrry of L25 percent was used for food pr:rchases.

These rnarkq> percentages were applied to ttte atrplicarrt's pr:rchases for the auilit

period, and resulted i-rr additional ta:<es dle of $101846.07. The balanoe of tlre

assesslEnt qcnsisted of use ta< on e)pense items $Jfrich is not at isstre.

4. Tfie beer narkrp ccnputed by ttre Sales Tar Bureau was en:oneous, for dr:ring

the test period applicant returned an extraordina4r high nrrrlcer of kegs for vrtrictr

credit was allcnred by the st4rplier. ftris resulted in a lcnrer aost than was norrml

for applicantrs nonttrly beer pr.rctrases. A nrre accurate nrarkup is 167 perent.

Food purctrases rnarked up on the audit included fruit juices used irr bar sales

and food constrred by engrlqgees. Based on ttre revienr of pr:rctrases bryr ttre Sales Tan

Bureau for Febnraqz, L975, 12.5 percent of food pr.rctrases recorded by tlre atrplicant,

for the period March L, L972 ttrrough Jr:ne 30, L974, oonstituted juie pr-rrctrases of

$661.00. The estjnate of food prrrctrases for the balance of ttre audit period did

not include juices.
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Food purchases crcnsr-lred by enplqlees wasr $31285.00 for ttre audit period.

5. The applicant crcntended that the rnarkup test on beer, liqr;or and wine is

not reflesbive of ttre entire audit period in tlrat purctrases lrary dre to buying irr

volure to take advantage of disor.nts offered, and ttnt all brands sold r,ere not,

included in the nrarlorp test. Applicarrt also argued that a 15 percent breakage

ellcnrance should be given for bottled beer.

6. Applicant further crcntended ttrat the restan-rant operation ceased i:: the

beginning of ttre audit period. apphcant contended that a loss of ir:ventory was

suffered through tr,o fires in Febnraqr, L973 and October, L974. Ttre applicant aLso

clafured that it donated inventory to exefipt organizations. the applicant offered

no docurentaqz evidence to sutr4nrt these oontentions.

CCIICIiUSIODIS OF I39'l

A. That the Sales Tax Bureau did not give proper aonsideration to atrplicant's

busjness operation irr ttre follcn^ring areas: enplcyees consured $31285.00 of appli-

cantrs food pr:rcLrases, food purchases totaling $66I.00 r,rere for juices sold tlrrough

the bar operatj-on as mi-:<ers and the beer markr,p strould have been 167 percent.

B. That the application of A. Gerke Restaurant and Bar, Inc. is granted to

the exbent indicated in Conc}:sions "A. " The Sales Tac Br.rreau is directed to

rodify ttre Notie of Dets:nination and Dernand for Palznerrt of Sales and Use Ta:<es

Dre isstred Septcrnber 5, L975. S<oept as so granted, ttre application is in all

other respects denied.

Albany, Nenr,r York

NOv 2 6 1979


