
STATE 0F NEI{/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Gold Rai l  Inc. & Joseph Perrothers

Ind iv .  &  as  Of f i cer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax law

f o r  t h e  P e r i o d  9 l l l t t  -  8 / 3 7 1 7 4 .

MFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 1979, he served the within not ice of Deterninat ion by

mai l  upon Gold Rai l  rnc. & Joseph PerroLhers, Indiv.  & as 0ff icer,  the

pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Gold Rai l  Inc. & Joseph perrothers
Ind iv .  &  as  Of f i cer
2850 Broadway
New York, NY 10025

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petitioner herein

is the last known address of the

before 1 S



STATE OF NEI,!/ YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

GoId Rai l  Inc. & Joseph Perrothers

fnd iv .  &  as  Of f i cer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax Law

for  the  Per iod  9 / l /7 I  -  B /3 I /74 .

AFFIDAVIT OF I{AIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 1979, he served the within not ice of Deterninat ion by

mai l  upon Roy J. Macchiarola the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Roy  J .  Macch iaro l -a
11 Ingo ld  Dr .
D i x  H i l l s ,  L . I . ,  N Y  L L 7 4 6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet. i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.



JAMES H. TUttY JR., PRESTDENT
MIITON KOERNER
THOMAS H. TYNCH

JOHN J. SOLIECITO
DIRECTOR

Telephone: (518) 457-1723

September 21, 1979

Gold Rai l  Inc. & Joseph Perrothers
Ind iv .  &  as  Of f i cer
2850 Broadway
New York, NY 10025

Gentlemen:
I

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have nol^r exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Departnent of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
rep Iy .

S incere ly ,

cc :  Pet i t ioner 's  Representa t ive
Roy J. Macchiarola
11 Ingo ld  Dr .
D i x  H i l l s ,  L . I . ,  N Y  1 1 7 4 6
Taxing Bureaut s Representat ive



STHTE OF NEW YORK

gIAtrE TAJ( COIMISSICNI

In ttre t4atter of the fuplication

of

@LD RAIL, INC.
and

JOSEPH PERMIHER,S
Individr-ral1y and as an Officer,

for Revision of a Deterrnination or for
Refi:nd of Sales and Use Ta:<es trnder
Articles 28 and 29 of the Ta< Law for
ttre Period Sepbernber 1, 197I through
Augrust 3I, L974.

DEIERMINATICN

Applicants, Gold Rail, Inc., and Joseph Perrotlers, i:rd.ividually and

as an officer, 2850 Broad,vay, Nebr York, Nernr York 10025, filed an alplication

for revision of a determfuEtion or for refurd of sales and u,se ta:<es ulder

Articles 28 and 29 of the Ta< Law for the period Septe$ber L, L97L through

Augru.st 3L, L974 (FiIe No. 12998).

A srrall claims hearing was held before Rayrpnd J. Siegel, llearing

Officer, at the offices of t$e State Ta< Conmission, Tho Wcrld Trade

Center, Neur York, Nenr York, on May 18, 1978, and was oontinued on Augnrst 2I,

1978. aFpHcant atrpeared bV Roy J. Macchiarola, CPA. The Sales Tar

Bureau appeared by Peter Crotty, Esq. (Bruce Zalaman, Esq., of cor.rnsel) .

ISS.IJE

Whettrer the results of an audit perforned b'y ttte Sales Ta:< Bureau on

applicants' books and recrcrds properly reflect their additional sales tax

liability for ttre priod Septenber 1, 1971 through Augr:.st 3L, 1974.
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F]NDINGS OF FACII

1. Applicant GoId Rail, Inc. operated a restan:rant and bar near

Colurlcia University in Nevi York City. It filed Nsu York state and loca1

sales and u,se ta< returns for ttre period Septenlcer L, L97L through August 31,

L974.

2. Applicant Cold Raif, Inc. e><ecuted a consent extending tle

period of limitation for assessnent of sales and r.se ta:<es to Decenber 20,

L975.

3. On Jr:ne 6, L975 as tte result of an audit, the Sales Tax Bureau

issued a Notice of Determination and Dernand for Palznent of Sales and Use

Ta:<es Due against C€td Rail, Inc. and Joseph Perrothers, individually and

as officer, assessing additional ta< of $23,666.85, plus penalQz and

interest, for the period Septenber L, 1-:97L ttrrough Augrust 31, L974.

4. Applicants tirrely filed an application for a hearing to revier,r

tlre aforesaid determination.

5. For the period r.rrder audit, GoId Rail, Inc. did not nraintain a

record of daily gnrest checJcs; therefore, the Sales Ta< Bureau condrrcted

its audit by analyzing pr:rchases. For ttre ar.ldit trnriod, C,oId Rail, Inc.

made purchases in the annr-urts of $63,581.63, $78,076.73 and $154,7L7.6L,

respecfively, for beer, liqr:or and food.

6. To arrirze at Gold Rail, Inc.'s taxable sales, the Sales Ta<

Bureau applied narkrps of 293>"1 323e" and 100%, respectively, to the beer,

liguor and food pr:rctrases. fnis resulted in adjusted taxable sales of

$8891575.58. Gold Rail, Inc. reported taxable sales of $554,298.00 on its

sales and u.se tax returns for ttre audit period. By subtracting tte reported

ta<able sales from tlre adjusted taxable sales, the Sales Ta< Bureau for:nd

unreported taxable sales of $3351277.58.
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7. At tLre hearing, applicants presented inforrnation and docr-urenta'tion

wtrlctt reduced the purctrases strlcject to ttre rnarkr.p percentages to $54,974.63,

$69,896.73, and $131,551.61, respectively, for ttre beer, liquor and food.

Infonnation was also presented wfdcfr reduced tlre rmrktp perc€ntages tp

2202, 2472 arrd,84.52, resSnctively, for the beer, liqr:or and food. ltlhese

redrrctions lowered ttre adjusted taxable sales to $6611455.00 ard unreported

ta<able sales to $106,157.00.

8. Ttte reduction in purchases sulcject to the rnarkrp peroentages are

due to self-use, gireaways, and self-consr-urqrtion.

The beer purchase redrrction was due to enployee oonsturption, buy-

backs and beer wfdch was included in the price of a ctrstsrerrs real. lltris

reduction resul-ted in $6,267.00 in beer purchases being sr:lcject to ccnpensating

use tax.

'Itre reduction of liguor purchases sulcject to the nrarkrp trnrcentage

is due to ttre officerrs personal witMra^rals, gifts, and buldcacks. ttris

reduction of $91180.00 is subject to ccnpensating use tax.

The reduction of food purctrases sulcject to the markrp trnroentages is

dr:e to enployee neals, free hors d'oer:rrres and food spoilage. No onpensating

use ta< is due on food.

C€NCTUSICNS OF LA'{

A. That applicants failed to keep adequate records as reguired bryz

sestion 1135 of the Tax Law.

B. fhat. the Sales Tax Bureau utilized a proper audit tectrriqr:e,

u^sing such infortnation as was available, as provided for by sestion 1138

of the Ta< Law.
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C. That the application of Gold Rail, Inc. and Joseph Perrcthers is

granted to ttre ex@nt indicated in Findings of Facb rrTrr and rr8.rr llhe

Sales Tax Br:reau is herehryr directed to rrpdify ttre }btice of Determination

and Denrand for Palznent of Sales and Use Ta:<es D-E in accordance wittr said

Fjndings of Fact and that, occept as so granted, the applicatiqr is in all

ottpr restrEcts denied.

DAf,ED: Albarry, Nen^r York

sEP ? 1 1979
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STATE OF NEW YORK
STATE TAX COMMISSION
TAX AFPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAI{ES H. Tlt[tY JR., PRESIDENT

MIITON KOERNER
THOMAS H. TYNCH

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-1,723

Septenber 21, 1979

Gold Rai l  Inc. & Joseph Perrothers
Indiv.  & as Off icer
2850 Broadway
New York, NY 10025

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adniaistrative level.
Pursuant to sect ion(s) f tSS e 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst.ituted
under Article 78 of the Civil Practice Laws and Rules, and must be comrenced
in the Suprene Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisi-on may be addressed to the Deputy Conmissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 1'2227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

w
Peti t ioner I  s Representat ive
Roy J. Macchiarola
11 Ingo ld  Dr .
D i x  H i l 1 s ,  L . I . ,  N Y  1 1 7 4 6
Taxing Bureau's Representat ive
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SXAIXE ff TGIV YORK

sB[E IA:( 6I&IISSICN

In tln l{atter of the Aplioatlsr

of

co[,D RAItl ItiE.
€rd

JGPH PERMUIERS
Indivi,&rally ard as an Offloer,

for Re\rlEi.cr of a Deterrnlnatlsr or fon
Aefi.nd of Sal"e ild ttse lta:es rarder
Articl€s 28 ard 29 of tln Tar L*r-fc
tln Perjod Seete*er 1, L97l tnmrytr
Arryst 3I, 1974.

IEEFMINHITCN

Afplientsr Gold nail, Iry., and JoseFh Fercrtltrs, lndivj.drally srd

cls €ul offi.er' 2850 Bmoad*afr, Nert YoL*, lbr Yor* 10025, fll€d an applJcatior_

for rerrlslsr of a deternrfura'tior or for refind of salg and use tar€s u*r

ArLicles 28 arrd 29 of ths Tax Lilr for the periodl Septertc 1, 197I ttuqry[r

August 31, l9?4 (File !b. 12998).

A snall cLains trcariry was held before nEprma J. Si€gpl , t&x!ry .

offier, at tte offiee of the state tars cqunt"esim, ftp ltl.ld r!a& ..

Cent6r, l{s,t Yort(, }br Yod(, m !{ay !"8, 1978, ad was srtlnrrd cn Argnsi ZL,

19?8. Apll.carrt appearcd by &i/ iI, ttaoctrLarcla, CpA. Itp Sal-s Tar

hrear amearea blr Feter h'tty, Esq. (hrf Zal.annn, EEq., of qlrcel) .

ISSIE

tElettter the reflrlts of an an&it perfolrrad b1r tfn Salcs Tax &leau cn

*plJcants' bodcg anf remurals prqerly r€flet, ttniJ amltltaaf sa16 tar.

fi.ahili,ty for the pel-foil SeptsrUer 1, l,gTL ttrm$ Argust 31, 1924.
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eDpnFs I nrr

1. epp$.cant, Gold Ratl; IDCI. c4Eratsd a rstaurart sd bar rpar !

Oolurbia UntversiQr tn lbw yod( Clty. It fJlsd lblt Yodr rtats ad looa]L

8af€s ant uee tax retrurs fc tlp Frjod Septcthr I, Ul71 U!:urytr Arrynrt 31,

1974.

2. App1l.omt Gold Rall, Irs. aoand a qtstG ffifry tb

pertod of li.sd.tatlq fq assamrt of ealcs srd ur tal6 to Drds 20,

1!175.

3. frr ilrrp 5, 19?5 as tlp rrsu1t of m auatLt, tlu Sat6 Ta mar
. '

t^gerrd a lffil.e of 
'datsdnatfon 

ard Dmnd for nqFErt oC Sales rd.lb ,
t

Tare Un ageinet Qta naif, IDc. and JceFh Fqzotlue, {rdlivl,rhrrrry atd

as offlbar, **""rrJ***r*"1 tax of $z-sr66l.85, prus psalry ailr 
:

J.rrt.tgt, fo!. ttD p€rfod 
ry t" 1971 @r$r }ry,+ 31, 1974.

4. efpUcrrts ttmly fffcd an *pUoatta for a h"{ry b r;dg ,:::,.
th afioroald dgted.nattsrr

5. Ebr tln panfod tlrdsr rr.d{t, Cbld Rall, &E- .r{d Ft mtntatn- a

rlrcnd of dally grst, &drcr tbrnfon, $D SaIs Tax &man sdntd . .,

Its atdlt by atalyzing prrctrages. fu tb aslt prlodl, Cofd RaLl1 ItEr.

rrqda lrrrdrascs in trE @trs of 963r58X,.63r- i78rD,,6.73 ard 87ilr7Jrl.5bi-.i.. .
.  a .  - .

,;: 3^tur

Teectt\ply, 
fur be6r, U.qtnr ard fiood. .,:,.

6. Ib arrlw at GoId Rall, Irc.ts tanbfc aaler.tfis SaIs Iax

Blnar qptted nrdq{s of 29}tr 323t ant 100t, Wsdrely, to t$g"b6i; ,..:' 
'

. . r .  - .

ffqrrr ad fod gurtraeea. llhl.s lrsufted in adjustod tax$I.e satr! d ;

9889'575.58. 6Id RaiI' Inc. rWctea tareb safng of $55412!)8.00 qr tts '

saf.s srd uEe tan ettrsrs-fs tlp edit ;nrlod. qf ntrraptlng tfa ryq+' ,

tarssro 88r.€s frq ttn adjrrstsl tadlo cals, tlE s8tls tu Ellrall M .

Ttamble8ar€Eof$335,277.58.{ - ' j . . . . : . , , .

t " 4

.  ; .
a
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7. At the luarlxgr rylLcants prss$ed frfuatlT d ecrsrtatlcrr' n

lrht"c*r eedred tte g:rrcfrases q$j€ct, b ttr rmfip pu€rtagns go $54tg74'.63,

$691896.?3, arrcl $1311551.61, rcegnctlrnly, for & boer, U.qlDr and Sod. .

Infmn'tian $ae aLs pwrtg ttrtrtr.rdd ttn mdqp Fcrsrtagss b ' 
:-

220tt 2{?t ard 84.5t, resp6ctf\Gly, fc t}F bsr, ll,qru anl food. 1hge

re&rti-crs lcrprcd UE adjusted ta*able sals b $6611455.00 ud rnrrqffiil

taxefe sales to $1061157.00.
:

8. gre reclrcetsr in 1ruclrasos $bjost b tlE rndnp 5nrurtry ars

&r to eelf-qser glrcililsys, ard self-qrsrltrti.qr.

Xhe bar fnrrchaso reahrtt.m ms &r to eryt{r}€e srsryt{.cr, hrye 
,., 

-*

bad€ and b66r uhtch r^ras fuElrtr in tJE tr!.e of a <rreEerrs ug1. trrl.s

rechrctl€n gtrlted tn $61267.00 ln hear Sndrares bsfng sdrject to ocsBsnsadJq

us t&<.

Etre reducttsr of lJqrnr purtragae sJrjst b ttn nadsp perstage

t"e eF to t}E off!.errg Bergmab. , gd.fta, d h5&adcs. Ihls ,,', .

reerctlcl of $81180.00 Ls $SJEU b mpcsa$ng rs tar.

[tre rdrcttsr of fod 5r&chas€8 $bject b the pd.gl porsrtaps ts

&F tb enplqe raalsr fre fwe droemrrse arrt food qnllaga. ff ocryensatirg .

ucs tan is dF qr food.

crglrslons @ Ialr

A. that ryli.erts f&ll.ed to l€ep aaeEnte reodg as qrd-md by

soctfcn IL35 of UB TaL LEp.

8. That tJts SeI€s Ta:( &reau utittzed a FrcEEr andit tectrrrJ4m,

trstry gudr tnfooslnttst as srra avratlabler as provLdEd fc bry sogttct U.38

of tlE lbn Lff.
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C. llttat & 4pflcatift of Gold RaI[, I.rc. a'ril Jccph Fc:rcrttrerc tg

gra$ed to tlle efterrt lncll,aated fn Hndfrge, of Faot '7'r ald r'8.r l[a

Sals Tals &mau l"s h€s*y dt*ct{ to trD4lty tb ltrtc of Defudnadcn

ant Dewd fiooc Peyurt of Sale apd Use lbe DE tn ryt- rlth rald

Ffrdfrge of Fact, and that, e€€pt, sa sp gmnEl, th ryltcatlar ls fn alt

oUFr respecte d6nL6d.

DAIIEDT Albarry, blertrr Yods

stP 21 1979
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