
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Phi l ip GonzaLez

d,/b/a Town Motors

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  3 / I /72  -  B /3L /75 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  L979, he served the within not ice of Determinat ion by mai l

upon Philip Gonzalez, d/b/a Town Motors, the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Phil ip Gonzalez
d/b/a Town Motors
88 Robinson St.
Binghamton, NY 13904

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the Stat.e

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

17th  day

before

of Augu

me this

r ,  Lg lg .



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAI"IES H. TUII,Y JR., PRESIDENT

MITTON KOERMER
THOMAS H. I,YNCH

JOH]II J. SOITECITO
DIRECTOR

Telephone: (518) 457-L723

August 17, 7979

Phi l ip GonzaLez
d/b/ a Tor+n Motors
BB Robinson St.
Binghamton, NY 13904

Dear  l1 r .  GonzaLez:

Please take not ice of the Determinat ion of the
herewith.

State Tax Commission enclosed

You have nol47 exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

Pet i t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

PHILLIP GONZALEZ
dlb/a TOWNE MoToRS

For Revision of a Determination or for
Refund of Sales and Use Taxes under
Arti-cles 28 and 29 of the Tax Law for
the Period March 1, L972 thro:ugtr
A u g u s t  3 1 ,  1 9 7 5 .

DETERMINATION

Appl icant,  Phi l l ip GonzaLez, d/b/a Towne Motors, 88 Robinson Street,  Bing-

hamton, New York f3904, fil-ed an appl-ication for revision of a determination or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

March 1, 1972 through August 31, L975 (Fi le No. LI l72).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at the

offices of the State Tax Commission, 44 HawLey Street, Binghamton, New York, on

September 28, L978 at 1:15 P.M. Appl icant appeared by Alexander W. Luckanick, Esq.

The Sales Tax Bureau appeared by Peter crotty,  Esq. (El len purcel l ,  Esq.,  of

counse l ) .

ISSUE

Whether the Sales*,Tax Bureau, in the absence of books and records, properly

used external indices to determi-ne appl ieantfs sales tax l iabi l i ty.

FINDINGS OF FACT

1. On November 14, 1975, the Sales Tax Bureau issued a Notice of Determi-n-

ation and Demand for Payment of Sales and Use Taxes Due against applicant for the

peri .od March 1, 1972 through August 31, 1975 Lr rhe amount of 92,630.05, plus

pena l ty  and in te resr  o f  $805.17 ,  fo r  a  to ra l  o f  93 ,435.22 .
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2. During the period at issue, appl icant operated a used car dealership.

Applicant did not obtain a Certificate of Authority from the Sales Tax Bureau until

January  1 ,  1974.

3. The Sales Tax Bureaurs auditor was unsuccessful in scheduling an audit of

appl icantfs books and records. Therefore, the auditor rn/ent to the Department of

Motor Vehicles to obtain information regarding appl icantrs sales of motor vehicles.

A detailed listing of sales was prepared from the Motor Vehicle Book of Registry

(MV-50) for the period March 1, 1972 through August 31, 1975. Said registry con-

tained the name and address of the purchaser,  as wel l  as the year,  make, descr ipt ion,

and condition of the automobile.

A value was established for each vehicle sold by using the average retail

pr ice in the Eastern Edit ion of the NADA, the 0ff ic ial  Used Car Guide, publ lshed for

the month in which the vehi-cle was sold. A value of one-third the average retail

pr ice was placed on vehicles descr ibed as t t junk" on the MV-50. A value of $50.00

was used for those vehicles not listed in NADA because of age, unless a higher value

was confirmed by the purchaser through telephone calls. The Auditor did not estab-

l ish values for vehicles l isted as wholesale.

The value of al l  vehicles sold totaled $41,305.00, with tax due thereon of

$2,653.30. Tax of $23.25 paid by appl icant was deducted from this amount,  leaving

a d d i t i o n a l  t a x  d u e  o f  $ 2 , 6 3 0 . 0 5 .

4. Appl icant contended that the vehieles he sold were other dealersr rejects,

and were not in good condition; thus, the NADA average retail price was not an

appropriate value. Applicant further contended that some vehicles were registered

in his own name and given to members of his family for transportation.

5. Applicant contended that his records were destroyed in a fire at his

residence in the lat ter part  of  L974.



6.  Appl- icant  f  a i led

values establ ished by the
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to submit any documentary evidence to show that the

Sales Tax Bureau were incorrect .

CONCLUSIONS OF LAW

A. That the audit procedures used by the Sales Tax Bureau to determine

appl icantts sales were proper,  pursuant to sect ion 1138(a) of the Tax Law. The

resultant findings of additional sales tax for the period March 1, L972 through

August 31, 1975 were supported by substant ial  documentary evidence.

B . That the application of Phil l ip Gonzalez d/b/a Towne Motors is denied

Notice of Determination and Demand for Payment of Sales and use Taxes Dueand the

issued

DATED:

November 14, 1975 is sustained.

Albany, New York
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