
STATT OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Richard L. Green

d,/b/a R & S Market

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  L2 / I /7 t  -  8 /31 /74 .

o f

o f

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  1979, he served the within not ice of Determinat ion by mai l

upon Richard l .  Green, dlb/a R & S Market,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Richard L. Green
d / b / a R & S M a r k e t
249 Rob inson St .
Binghamton, NY 739A4

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me this

17th day of August ,  1979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NETY YORK 12227

STATE TAX COMMISSION
JAMES H. TUIIY JR., PRESIDENT

MIITON KOERNER
THOMAS H. IYNCH

JOHN J. SOTTECITO
DIRECTOR

Telephone: (518) 457-7723

August  17 ,  7979

Richard  L ,  Green
d / b / a R & S M a r k e t
249 Robinson St.
Binghamton, NY 13904

Dear  Mr .  Green:

Please take not ice of the Determinat ion of the Stat.e Tax Commission enclosed
herewith.

You have nold exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commj-ssion can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York Stat.e Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
rep1y.

S incere ly ,

Pet i t ioner '  s Representat ive

Taxing Bureau's Representat ive
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STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f .

RICHARD L. GREEN : DETERMINATION

D/BIA R & s Market :

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period December 1, :
1971 th rough August  31 ,  1974.

:

Applicant, Richard L. Green d/b/a R & S Market, Riverview Road, Kirkwood, New

York 13795, f i led an appl icat ion for revision of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period December

1 ,  1971 though August  31 ,  L974 (F iLe  No.  11108) .

A sma1l claims hearing was held before Arthur Johnson, Hearing Officer, at the

off ices of the State Tax Commission, 44 Hawley Street,  Binghamton, New York, on

September 27, 1978 at 2245 P.N1. Appl icant appeared pro se. The Sales Tax Bureau

appeared by  Peter  Cro t ty ,  Esq.  (E l len  Purce l l ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether the taxable-ratio audit technique used by the Sales Tax Bureau

accurate ly  ref lected appl icantr  s  taxable sales.

I I .  Whether  appl icant  is  l iab le for  sa les tax imposed on the tota l  receipts of

i tems which,  when sold indiv idual ly ,  prohib i t  the col lect ion of  tax f rom the customer '

pursuant to the tax bracket schedules adopLed by the Sales Tax Bureau.

III. Whether the penalties and interest in excess of the minimum statutory rate

irnposed by the Sales Tax Bureau, should be cancelled.
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FINDINGS OF FACT

1. Appl icant,  Richard L. Green d/b/a R & S Market,  f i led New York state and

local sales and use tax returns for the period Deeember 1, 1971 through August 31,

L97 4 .

2. On January 8, 1975 as the result  of  an audit ,  the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and Use Taxes Due against

app l ican t  fo r  $3 ,657.44 ,  p lus  pena l ty  and in te res t  o f  $9L7.55 ,  fo r  a  to ta l  o f

$41574.99 ,  fo r  the  per iod  December  1 ,  1971 th rough August  31 ,  L974.

3. AppJ-icant operated a neighborhood grocery store. In addit ion, appl icant

produced and sold baked goods and pizza. The business was discontinued on December

3 1 ,  L 9 7 7  .

4. On audit ,  the Sales Tax Bureau traced cash register tapes selected at

random to entr ies made in the sales journal.  The sales journalts totals agreed with

gross sales reported on New York sales tax returns and on Federal income tax returns.

The Sales Tax Bureau then reviewed purchase invoices for the months of March,

1972, l{'ay, 1973 and April, L974. It l ist.ed any item purchased that. would be taxable

when sold. A taxable ratio ot 48% was computed by dividing taxable purchases listed

by total  purchases of resale i tems. The taxable rat io was appl ied to gross sales,

to  a r r i ve  a t  aud i ted  taxab le  ga les  o f  $77,459.60 .  Repor ted  taxab le  sa les  o f  $171780.94

were deducted from this amount,  which lef t  addit ional taxabl-e sales of $59 1678.66

and tax  due thereon o f  $3 ,657.44 .

5. The discrepancy in taxable sales was due in part  to appl icantrs fai lure to

report  the receipts from candy sel l ing at 10 cents or less. Appl icant did not

report  these receipts because the tax could not be col lected from the customer;

thus, he contended that said receipts were not from taxable sales.
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6. Appl icant submitted two i l lust.rat ions purport ing to

using a taxable ratio based on purchases to det.ermine taxable

computed a taxable sale based on a taxable ratio. The second

the same amounts, computed a lesser taxable sale by applying

purehases .

taxable items, although tax bracket schedules

tax from the customer on the individual sale

p rov i s i ons  o f  sec t i ons  l L32 (b )  and  1133 (a )  o f

7. Applicantts overall markup percentages on Federal income tax returns for

1972 and 1973 were 18% and 22%, respectively. Applicant contended that his markup

on taxable items was 10%.

8. Appl icant acted in good fai th at al l  t imes.

CONCLUSIONS OF LA!'l

A. That the Sales Tax Bureau followed generally accepted audit procedures and

tests consistent rdi th the nature of the business operat ion; therefore, the audit

accurately determined additional taxable sales and use taxes due for the period

December  1 ,  1971 th rough August  31 ,  L974.

B. That appl icant is l iable for tax on total  receipts from the sales of

show the inaceuracy of

sales. One i l lustrat ion

i l lustrat ion, using

a markup percentage to

prohibit applicant frorn collecting the

of such items, in accordance with the

the Tax Law. Komp v. State Tax

Aqq14feqign, 56 Misc.2d 824.

C. That the i-nteresL i-n excess of the minimum statutory rate and the penalty

imposed pursuant to sect ion 1145(A) of the Tax Law are cancel led.

D. That the appl icat ion of Richard L. Green d/b/a R & S Market is granted to

the extent indicated in Conclusion of Law "C"; that the Sal-es Tax Bureau is directed



to accordingly modify the Notice of

and Use Taxes Due issued January 8,

appl icat ion is in al l  other respects

DATED: Albany, New York

-4-

Determination and Demand for

1975; and that '  excePt as so

denied.

Payment of Sales

granted,  the

STATE TAX COMMISSION
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JAMES H. TUttY JR., PRESIDENT
MIITON KOERNBR
THOMAS H. IYNCH

JOHN J. SOTLECITO
DIRECTOR

Telephone: (518) 457-1723
REMAfLED:  Auqust  22 ,  l97S

August 17, 1979

Richard l .  Green
d l b l a R & S M a r k e t
249 Rob inson St .
Binghamton, NY 73904

Dear  Mr .  Green:

Please take not ice of the Determinat ion of the State Tax Comrnission enclosed
herewith.

You have no\d exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

Pet i t ioner '  s Representat ive

Taxing Bureau' s Representat ive



tf!| New}ffi Srare Elepantrtpnt of
I lH TAxatrcr* and FlruAlvcE
rrlu rAx

Rema i led  Augus t  22 ,  I gTg

B/22/7e Joseph Chyrywaty

M-7s (s/76)
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t fe r  o f  t he  Pe t i t i on

o f

RICHARD L. GREEN AFFIDAVIT OF },IAILING

For xXxao€xR(ffi"*
a Revisi-on of a Determinat ion or a Refund
o f  S a 1 e s  &  U s e
T a x e s  u n d e r  A r t i c l e ( s )  2 8  &  2 9  o f  r h e
Tax Law for the XEX1$6DAG Period{g)
December  1 ,  L97I  th rouqh Auqust  31 L97  4 .

Sta te  o f  New York
County of Albany

Jay Vredenburg, ,  being duly sworn, deposes and says that

><she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on r tre 22nd day of August ,  L9  79r>€he served the  w i th in

Not ice of  Determinat ion byXXXnOrUfXXdg mail upon Richard L. Green d'/b/a

R & S Market $t6$XX06ftAIXfOeXXXX the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  R ichard  L .  Green'  
d , / b / a  R & S M a r k e t
249 Rob inson St .
B inghamton,  New York  13904

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United St.ates Postal  Service r^r i thin the State of New York.

That deponent further says that the said addressee is the XEXXtd6XXI*lOfXts

)OOff iDGQX pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

b e f o r e

( 2  / 7  6 )



SIAXE O' Btr{ TOBI'

Stal8 TAX Co[eflssro[

In thc l{att.r of tbr APPllcatloo

of

RICIARD L. GRBEH

DIRIA R & S Dtarket

for Brvlrlm of a DeGrrnloltlon or for Erfrnd
of Selag end Urc lextc uodrr Artlcbr 28 ead
29'of tha Tar Lev for thc Pclod ltrcobor l,
1971 througb Asgs.G 3lr 1974,

WEBnII}IATIU

Appllcantr Rlchard L. prro 6fble n 6 S Urrltr Rlvrnrtrr Bo.df llttbreodr Io

tort, 13795, f,llrd m rppllcrtloo f,or rrmlrloo of i drtorntnrtlol or for rrfirod of

arler od usc trlre radcr ArtlcLr 28 od 29 oC ghc Ta* tau for tbr prr!.od DlQd.r
t': 

'l

l, 1971 rhouS$ Arstl8t 31, 1974 (trlla fo. ltroS). ::','- 
"

A rnall clatnr btertng lras hcld bcforc Arthur Jobneo, Eorlng Offlcrr, 8G tha

offlcca of the Ststt tar Gmleltool {4 Eesley Strcctt Bbghntoct x'r torlt'c'

Srptobcr 27, lg78 at 3:45 P.M. Appllc.nt sPPc.rcd PIg g. Sr'Srlm fal lut rn

rppcrrcd by Pcttr croGtyf Blq. (811o Psrc.llr 3t{., of counnl).

. t
ISS'BS

I. l{bathcr tbe tsrablr:ratio atdlt t.cblq[ wrd by th. Sdct fc ncrrq

eccuratoly rafbctod appllcaolrs tsrabla saleg.

Itr. llbcthcr sppllcant lc lLeblc for relor ta lpo.d G tb..gotal n4l$i of

ltcnr nblcb, rlrrn aold tadtvtdrullyr problbtt th. aolloetLoo of t|r fril Gb. cqrtcr,

purru&t to tho tat bre€Lt cohcdulcc cdoptrd by the 8rlce ts Dureao ,,...

I1I. $hethrr tbr pmaltlcr end tatrrcat !a Gceeg of. thc dntfiD rtrtuldt srtt

- {
{rpo..d by tba $rles lar lurrau, rhouldde cercrlfcrf.

' +
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r.qp.rtrc8_ 9F racq

l. Appllerotr f,l,chard L. Grco dlblt B e E ilrrlrt, ftlcd llr fort st.tG Gal

local ralse md ugr t r rrtuanr for thr prrlod Drccnbor 1, l97l tbrowh lil$rr3 3lt

, . .  
-  

1 - r . .1974.

2. Ou Januery 8, 1975 ar tbl roult of ao rudltf tbr Edce Tq !urr* trnd r

f,otlec of Detrrulnrtlm 8d lbnd for Payumt of Salre ad tlrr Tcnr Dr asdr|lt

rppllcnt for 9316!7.44, plue penalty and lat.r.3t of 0917.5!, for r Gotrl of

$415?4.99, for tbc pcrlod Drcobrr Ir l97l thtontF Aryuat 3lr 197{.

3.APPt1cratoP| tat .d .enefubborbood8loG.ty l to t r . . Iodd1l toa, rpp11coC

produc.d od rold b.L.d goode ud plna. Th. bqrlem rar dlrcoatln$d oB Dced.r
.  , . .  n. .

31,1977 .

{. O! tudltr tbc Salre ta* Esrceu treccd cerh rrglat.r trp.r rolectld'r!

randoo to rotrlcr redc Ln tbs ralm Joutal. ttt *lrr Jourarlrr tgtrlt {aa{,.rlth

g!ot3 relcr reporG.d ou ilrw iork reLcr ter r.tut:n end oo Fodrrel l,lcc 38 latutrlt.

lbc galir Tal luroes tbm rwlcrrd prrr€hrl. tnvolcor lor thr motbf oi llrrch, ',. 
,

1972. lle;, 1973 od Aprll, 1974. It llrtrd my ltu prre&md tbrt rorrld h,tTtb 
:- . , .

rrbo rold. A tctblr ratlo ot 487 u.t €oryutd by dfddt.og trreblr putcDrm 'llrt d

by tocel purchrecr of, reealr, tt&r. lbr tarrblo rrtio sre rppllrd to lru;i ,rrlor

to rrrlsr at eudltrd terrblr rcba of $771459.60. S4ortrd cerrblr 4Lf et ll?t700'94
' ' '

r t r rd .duGtedfrmtb1caoEt ,* t lcb1. t t8dd1t tou1t8$l .aa i r ro f ,a99, t |8 .35,

od tar due thcrroa of 931657.64. .

!. lte dl,ccrcpscy t'o tarabh ralrr uar drs tn prrt to rppllcoGtt frll.urr to
-i

reBo:i thc rocrlptr fror c^ody: rdlt.n3 *t l0 c.6.rs or 
!-r. 5e491t {{ rot r 

': "

rcport ttcee racrlptr bocasn .thr tsr coufd oot bc col-lc€trd lro tbc co.tfrli :

tbur, bo contcndrd thrt rald rscd,pt. $.n not frm tsnblr raltr.
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. :

6. Appltcant eubnlttld two lllwgrstfolre put?ortrng to cbott thc tnecqirgy of

ut{'rg a trxabX.o rrtl.o bemd oo putchaars to detatulnr tarsblt 18L.. iful tllsttratls

;a truble ntlo. lbe rcond iliultretton, otngeorryutcd a tarablc rslr bagcd or

t6e rene roouBtar couputad a lcsmr tarable .tlr by appLylng e nrnhrp PrrGsG.El to

purchneee.

7. Agfltcotrs ovlrdl''rnarkup p.rqat{t.. T loitcrel lnco Ga ltturnr for 
: .

197? ad 1973 nre 18il and 22I, tarpcctlvtly. Appllcat coliu+rd tb.t'bLr lethup

8., Applleant aetcd {n goqd fdsb at ell tinre.

coucutsloBs or- ralr
#

r - i '

A. Ehat thc Seba trar Dsrra|r follond genrrelly acc.Dt.d .dli procr&rrcr and

tosts conelrtcst lrlth tho Eaturc of tbc buclncrr opctattolt tlatlf,orrr Gfu epdlt

reeuratolydetcru1nedadd1ttoos1tarab1clr1reandureta!F.3d1r9forthrpar!od

Drcrdcr I, l97l tblougf Auguat 31, 19,74.
!

ftst appllcst 1r llablo for Ger 6 sosal rrcclptr tror_ cbr 
1f 

ol

taxable Ltpg, altbough tax brach.t echldulcr problbtt appltcmt ,tT cotfict$: tFr

tax fro tbc cuetmr oa tbr tndlvldual salc of rucb 1tra8, t"n eccordocr rrtcb 3hr

prwteimr of rcctlonr 1f32$) and 1133(a) of tbc tor Ld. Ion v, 8!etr fts,

Soq$esfpa, 55 lllre.2d 824,
. i

C. tlret thr lacarcat ll.rgtrs bf tb. sfdnn.Brlutory trg..dffitba FurIW.:'

14olcd pursuet to rcctlc ff45(A) of tbo ls Lr err cacrllrd.

D. fhat th. epplLcrttm of RLchrrd t, Grccn dlbh B. & I Hllt t tr grentd'tc
. ' {

tbr txtot, lndl'catcd ln Cooeltralon of Law t'd'; GhrG tbr Salrl Tc Bunra lr dtrrctrd



c

J-n 
-* ' t '  

I

1 l

';.

to aecordlagly rodlfy thc Xotl.cc of DctrrtlnatLon od Dcnmd for Fayut of $$|r

od Urc Trtlc! Drc ireuad Jauar? 8, 1975; and tbrtr arc.Pt tl lo grutad, thr
' ' . i

rpp11ca t lo lg tns11o th . ! r r rp rcc racnreo ' . ] ' . ' . ' , , , , n . . .

DAt@r A1boy1 Drtr lott i 
,: . ; ,'l ;,r' . 

: !trAft' fff WitSSIOt :.t't... j 'i'*' 
*
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: :




