STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Richard L. Green

d/b/a R & S Market AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 12/1/71 - 8/31/74.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
17th day of August, 1979, he served the within notice of Determination by mail
upon Richard L. Green, d/b/a R & S Market, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Richard L. Green
d/b/a R & S Market
249 Robinson St.
Binghamton, NY 13904
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.
That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this < ﬂ;ilcpx/.(- (1//
17th day of August, 1979. S
ZZ/QL[E%Jﬁ( Ziitf% (// (“/




STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

STATE TAX COMMISSION

JAMES H. TULLY JR., PRESIDENT
MILTON KOERNER JOHN J. SOLLECITO
THOMAS H. LYNCH DIRECTOR

Telephone: (518) 457-1723

August 17, 1979

Richard L. Green
d/b/a R & S Market
249 Robinson St.
Binghamton, NY 13904

Dear Mr. Green:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

cc: Petitioner's Representative

Taxing Bureau's Representative




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

..

of
RICHARD L. GREEN : DETERMINATTION
D/B/A R & S Market
for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and

29 of the Tax Law for the Period December 1,
1971 through August 31, 1974.

Applicant, Richard L. Green d/b/a R & S Market, Riverview Road, Kirkwood, New
York 13795, filed an application for revision of a determination or for refund of
sales and use taxes under Articles 28 and 29 of the Tax Law for the period December
1, 1971 though August 31, 1974 (File No. 11108).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at the
offices of the State Tax Commission, 44 Hawley Street, Binghamton, New York, on
September 27, 1978 at 2:45 P.M. Applicant appeared pro se. The Sales Tax Bureau
appeared by Peter Crotty, Esq. (Ellen Purcell, Esq., of counsel).

ISSUES

I. Whether the taxable-ratio audit technique used by the Sales Tax Bureau
accurately reflected applicant's taxable sales.

II. Whether applicant is liable for sales tax imposed on the total receipts of
items which, when sold individually, prohibit the collection of tax from the customer,
pursuant to the tax bracket schedules adopted by the Sales Tax Bureau.

III. Whether the penalties and interest in excess of the minimum statutory rate

imposed by the Sales Tax Bureau, should be cancelled.
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FINDINGS OF FACT

1. Applicant, Richard L. Green d/b/a R & S Market, filed New York state and
local sales and use tax returns for the period December 1, 1971 through August 31,
1974.

2. On January 8, 1975 as the result of an audit, the Sales Tax Bureau issued a
Notice of Determination and Demand for Payment of Sales and Use Taxes Due against
applicant for $3,657.44, plus penalty and interest of $917.55, for a total of
$4,574.99, for the period December 1, 1971 through August 31, 1974.

3. Applicant operated a neighborhood grocery store. In addition, applicant
produced and sold baked goods and pizza. The business was discontinued on December
31, 1977.

4. On audit, the Sales Tax Bureau traced cash register tapes selected at
random to entries made in the sales journal. The sales journal's totals agreed with
gross sales reported on New York sales tax returns and on Federal income tax returns.

The Sales Tax Bureau then reviewed purchase invoices for the months of March,
1972, May, 1973 and April, 1974. It listed any item purchased that would be taxable
when sold. A taxable ratio of 48% was computed by dividing taxable purchases listed
by total purchases of resale items. The taxable ratio was applied to gross sales,
to arrive at audited taxable sales of $77,459.60. Reported taxable sales of $17,780.94
were deducted from this amount, which left additional taxable sales of $59,678.66
and tax due thereon of $3,657.44.

5. The discrepancy in taxable sales was due in part to applicant's failure to
report the receipts from candy selling at 10 cents or less. Applicant did not

report these receipts because the tax could not be collected from the customer;

thus, he contended that said receipts were not from taxable sales.
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6. Applicant submitted two illustrations purporting to show the inaccuracy of
using a taxable ratio based on purchases to determine taxable sales. One illustration
computed a taxable sale based on a taxable ratio. The second illustration, using
the same amounts, computed a lesser taxable sale by applying a markup percentage to
purchases.

7. Applicant's overall markup percentages on Federal income tax returns for
1972 and 1973 were 18% and 22%, respectively. Applicant contended that his markup
on taxable items was 10%.

8. Applicant acted in good faith at all times.

CONCLUSIONS OF LAW

A. That the Sales Tax Bureau followed generally accepted audit procedures and
tests consistent with the nature of the business operation; therefore, the audit
accurately determined additional taxable sales and use taxes due for the period
December 1, 1971 through August 31, 1974.

B. That applicant is liable for tax on total receipts from the sales of
taxable items, although tax bracket schedules prohibit applicant from collecting the
tax from the customer on the individual sale of such items, in accordance with the

provisions of sections 1132(b) and 1133(a) of the Tax Law. Komp v. State Tax

Commission, 56 Misc.2d 824.
C. That the interest in excess of the minimum statutory rate and the penalty
imposed pursuant to section 1145(A) of the Tax Law are cancelled.

D. That the application of Richard L. Green d/b/a R & S Market is granted to

the extent indicated in Conclusion of Law '"C"; that the Sales Tax Bureau is directed
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to accordingly modify the Notice of Determination and Demand for Payment of Sales
and Use Taxes Due issued January 8, 1975; and that, except as so granted, the

application is in all other respects denied.

DATED: Albany, New York STATE TAX COMMISSION
o
M (77979 EEEE—
. &
RESIDENT
\\4 [—
COMMISSIONER

e /V/°£~_4
COMMISSIONER




r f New York State Department of
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TAX APPEALS BUREAU
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JAMES H. TULLY JR., PRESIDENT
MILTON KOERNER JOHN J. SOLLECITO
THOMAS H. LYNCH DIRECTOR

Telephone: (518) 457-1723

REMATILED: August 22, 197¢
August 17, 1979

Richard L. Green
d/b/a R & S Market
249 Robinson St.
Binghamton, NY 13904

Dear Mr. Green:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

cc: Petitioner's Representative

Taxing Bureau's Representative



Iﬁl New York State Department of

TAXATION and FINANCE
3 TAX APPEALS BUREAU

.........................................

Remailed August 22, 1979

8/22/79 Joseph Chyrywaty

M-75 (5/76)
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STATE OF NEW YORK
Department of Taxation and Finance
TAX APPEALS wcmm>c.,)

STATE CAMPUS :

HORiz ~ TIME Fog
RDING hag EXPiReQ

Richard L. Green
d/b/a R & S Market
249 Robinson St.
Binghamton, NY 13904



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
RICHEARD L. GREEN : AFFIDAVIT OF MAILING

B/A R & S MARK
ForXXNX%XK X&XXKXXXXXXX&X%X%XXX

a Revision of a Determination or a Refund
of Sales & Use

Taxes under Article(s) 28 & 29 of the
Tax Law for the XEXXGIr Period(x)

December 1, 1971 through Auqust 31, 1974.

State of New York

County of Albany

Jay Vredenburg, , being duly sworn, deposes and says that
Xshe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 22nd day of August , 19 79, xshe served the within

Notice of Determination by XEXHR{XLEY mail upon Richard L. Green d/b/a
R & S Market KOERX XIS R KIIEXKEK the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

Richard L. Green

d/b/a R & S Market

249 Robinson St.
Binghamton, New York 13904

as follows:

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.
That deponent further says that the said addressee is the XXEXKISERXKIDINK
XXX XKXX petitioner herein and that the address set forth on said wrapper is the

last known address of the XXEXNSERHKIDINEXXXXKEX petitioner.

Sworn to before me this L
da;,ai\m , 19

) Z \ | () O |
///-) //~ /.\, [ 'L )/6.24, e,
| /7

TA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION

In. the Matter of the Applicdtion s
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RICHARD L. GREEN ¢t DETERMINATION

D/B/A R & S Market

(13
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for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period December 1, H
1971 through August 31, 1974,

Applicant, Richard L. Green d/b/a R & S Market, Riverview Road;’ nrlwoéd, Wew
York 13795, filed en nppliution for r.vilion of a dctornination or for ufnnd of
sales and use taxes under Articles 28 and 29 of the Tax Law for the poriod Doanbot
1, 1971 though August 31, 1974 (Pile No. 11108). 7
A small claims huring was held before Arthur Johnson, Buri‘.ng Otﬁcnr. at the
offices of the State ‘l'ax cgmiuion. 44 Hawley Street, Binghamton, !hw !otk, :
- September 27, 1978 at 2: 45 P.M. Applicant appeared pro se. The Sales Tax Bureau
appeared by Pater Crotty, Esq. (Ellen Purcell, Esq., of eodn‘nl). o
I. Whether the taxable-ratic sudit techniqus used by the Sales Tax Buress
accurately reflected applicant's taxable sales. | | | v
1I. Hhether applicant 1s 1iable for sales tax 1npoud on the. to:al tcaipu of |
itens which, vhen sold mdividually. prohibit the colloetion of tax fro- the - cn,ltohf,
pur-u-n: to the tax bracket schedules adopted by the Sales Tax Buresu. R

III. Whether the penalties and interest in excess oﬁ the ninim ltatutory uto _"
. 1npoi¢d by the Sales Tax Bursau, . bould.’hﬁ caneelled. ‘

-

- @
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FINDIRGS OF FACT

1. Applicaat. Richard L. Grecn\dlbla R & 8 Market, filed NMew Yofk at;te and
‘local sales and u#c tax returns for the period December 1, 1971 through August 31,
1974, | . | o
2. On Jenuary 8, 1975 as the result of an audit, the Sales Tax Bureas issued a
. Notice of Determination and Demand for Payment of Sales snd Use Tazes Dus against
| } applicant for $3,657.44, plus penalty and interest of 3917.55, for a total of
| $4,574.99, for the period December 1, 1971 through August 31, 1974.
Applicant operated a neighborhood groecty store. In addition, applieaut
-produced and sold baked goods and pixzza. The buaineos was discontinued on Dnc-lbcr
31, 1977. _ ‘ |
4. On audit. the Sales Tax Bufcau traced eashvtugintcr tapes selected it"
tandnn to entries nnde in the sales journsl. The sales journal's totall'i::idd,vith.,
gross sales reported on New York sales tax returns and on Federal 1nco-a .tax returns.
The Sales Tax Burcau then reviewed putehnsc invoices for the months of Hnrch,
1972, Hny. 1973 aud April, 1974, It ldsted any iten purchased that would bo tlzlblo
" when sold. A taxable ratio of 487 was eo-puua by dividing taxable putcham uswl
by total purchases of repalc_itclq. Thn taxable ratio was applied to ;rett saloo.
7] Afrivu at auditod taxable sales of §77,459.60. Reported. caxcblc lllll ol 417,780194
‘were deducted from this amowunt, vhich left addirional :axnbla sal.a of 359,678.66 :
" and tex due thereon of $3,657.44.
5. The discrepancy in taxable sales was due in part to. lppiielnﬁ't fnilnrc to
rcp&ré th"raccipt"from candy selling nt 10 enntn or-lnsc. Appligantldid.;o;

‘report these receipts becausa the tax could not be collected from the éﬂltoﬂitii

- thus, he contended that said-rccciptsAwnr- not from taxable sales.




-3~
é. Applicant aubmittod two illustrations purporting to show tho inaceuraey of
using a taxable ratio based on purcham to determine taxable uln. ;Onu illzm:ration
computed a taxable sale based on a taxable ratio. _ The second illustration, ,nping 7
» the same amounts, computed alcaaexf tlxxable oalo b§ applying» a mrkup 'p,ofmgm go’"
purchasos. ‘ ‘ " | SRR R
j 7. Appliemt s overall markup porccm:agoo on !'odonl incoln tax rot:utno tor
1972 nnd‘ 1973 were 1azland 22%, reopog:ivoly. Applicont contndod that ‘his uarkup
on taxsble items was 10%. Y | |
8.. Applicant acted in good faith at lll times. ’
|  CONCLUSIONS OF, LAW e

£

A, That the Salas Tax Buroau followd gomrally acuptod mdit procodum aud

v' tests consistent with tho nature of the buainou operation, thoroforo, th- audit R
" :sccura:aly determined additional taxable sales and use taxes due V.f_or: the period ‘»
 Dacember 1, 1971 through August 31, 1974 | e s
B.' That applicanc is liablo for tax on total rccoiptl fron thc ulu o£ * S
:mble items, although tax bracket sebcdules prohibit applicant tron eoIl‘c:inz thc h
tax from the customer on :hq ‘individual sale of such itm. in accordanco wi:h zlu
provisions of sections 1132(b) and 1133(1) of tha Tax Law. !Q Vs Stato Tax

»92_.-51_-_11_99_, 56 Misc.2d 824.
- C.. That ths interest 1a excess of the ninim :ututory tato .mr gh. P!llllty o

impoood purauant to section 1145 (A) of the Tax Law are clncollcd.,
D. That . tho application of Richard L. Green dlbla R & s uarket is grantod» to
the extent indicated in Conclusion of Law “C'; that the Sales Tax nuruu u diuetod




to accordingly modify the l!oticc of Dcuminatton and Denand tor ?uymt of 3;1:0

“and Use Taxes Due issued January 8, 1975, and that. uapt. as 8o grm:ed, tho

s
o

E application is in all other mptcts denied. o W ’; - S

' DATED: Albany, New York ‘_ srm TAX comtssxou

UG 17 190 :1






