
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Gaetano Fagone

d/b/ a Alpine

for Redeterminat ion of a

of a Determinat ion or a

Sa les  & Use Tax

under Art ic le 28 & 29 of

Star Supermarket

Defic iency or a Revision

Refund of

Lhe Tax law

AFFIDAVIT OF MAIIING

f o r  t h e  p e r i o d  3 l L / 7 3  -  L / 2 7 / 7 6 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of 0ctober,  1979, he served the within not ice of Determinat ion by mai l

upon Gaetano Fagone, d/bfa Alpine Star Supermarket,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Gaetano Fagone
d/b/a Alpine Star Supermarket
115 Peter Ave.
Staten IsLand, NY 10306

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

9 th  day  o f  October ,  1979. I

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

Gaetano Fagone
d/bla Alpine Star Supermarket
115 Peter  Ave.
Sta ten  Is land,  NY 10306

Dear  Mr .  Fagone:

Please t .ake not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-624A

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OT NEId YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

GAETANO FAGONE
DIB/A AIPINE STAR SUPERMARKET

for Revision of a Determinat ion or for
Refund of Sales aad Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period March 1, 1973 through Januaxy 12,
1 9 7 6 .

1 6 8 s 7 ) .

A smal l  c laims hearing was held before

at the off ices of the State Tax Commission,

New York ,  on  November  29 ,  1978 a l  2 :45  P.M.

Sales Tax Bureau appeared by Peter Crotty,

counse l ) .

ISSIJE

DETERMINATION

Raynond J. Siegel,  Hearing Off icer,

Two l{or1d Trade Center, New York,

Appl icant appeared pro se. The

Esq.  (Abraham Schwar tz ,  Esq. ,  o f

for fai lure to col lect sales tax

t2 ,  1976.

Appl icant,  Gaetano Fagone d,/b/a Alpine Star Supermarket,  115 Peter

Avenue, Staten Island, New York 10306, f i led an appl icat ion for revisioo

determinat ion or for refund of sales and use taxes 'nder Art ic les 28 and

' the  Tax  Law fo r  the  per iod  March  1 ,  1973 th rough January  12 ,1976 (F i le

o f a

29 o f

N o .

Whether applicant

for the period March 1,

is personal ly l iable

1973 through January

1 .

ca tessen

FINDINGS OF FACT

On June 12, L972, Gaetano Fagone purchased a grocery store and del i -

business located in Corona, New York.

Appl icant was a registered vendor with the Sales Tax Bureau and f i led2 .



-2 -

sales tax returns for the period March 1, 1973 through November 30 ,  1975. The

sales tax reLurns were signed by Giovanni Fagone, brother of the appl icant.

3. 0n January 12, L976, appl icant sold the business to 48-02 108 Street

Corp .

4. On January 19, L976, the Sales Tax Bureau received a Not i f icat ion of

Sale, Transfer or Assignment in Bulk which stated that Gaetano Fagone d./b/a

Alpine Star Supermarket had sold Lhe "grocery store" located at 48-02 108th

Street,  Corona, New York, to the 48-02 108 Street Corp.,  ef fect ive January 12,

7 9 7 6 .

5 .  As  a  resu l t  o f  the  bu lk  sa le ,  an  aud i t  o f  app l i can t ' s  books  and

records by the Sales Tax Bureau generated not ices of determinat ion and demand

for pa)rment of sales and use taxes due covering the period March 1, 7973

through January 12, 1976 in the amount of $3,557.91, plus penalty and interest.

As a result  of  a post-assessment conference between appl icant and represen-

tat ives of the Sales Tax Bureau, not ices of assessmenL review were issued on

September  14 ,  1976,  reduc ing  the  tax  due to  $2 ,861.39 .

6. Appl icant contended that he a) purchased the store to put his brothers

in business, b) did not part ic ipate in the dai ly operat ions of the business

aud c) sustained a f inancial  loss from the business.

CONCI,USIONS OF tAW

A. That appl icant. ,  Gaetano Fagone, was a person required to col lect

sales tax for A1pine Star Supermarket, within the meaning and intent of sections

1131(1)  and 1133(a)  o f  the  Tax  Law,  and is  persona l ly  l iab le  there for .

B. That the application of Gaetano Fagone d/b/a Alpine Star Supermarket



is denied and the notices of

use taxes due issued on June

L976,  a re  sus ta ined.

DATED: Albany, New York

ocr I p79
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determination and

18,  1976 and July

demand for payment of

9,  1976,  as amended on

sales and

September 14 ,

STATE TAX COMMISSION

COMMISSIONER


