
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

East  Coast  Pharmaca l  Inc .

for Redet.erminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax Law

for  the  Years  1967- I973.

AI'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on the

19th day of October,  L979, he served the within not ice of Determinat ion by mai l

upon East Coast Pharmacal Inc.,  the pet i t . ioner in the within proceeding, by

enclosing a Lrue copy thereof in a securely sealed postpaid rdrapper addressed as

fo l lows:

East  Coast  Pharmacal  Inc.
57-37 Main St .
F lushing,  NY 11355

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within Lhe State

That deponent further says that the said

and that the address set forth on said wrapper
pet i t ioner .

Sworn to before me this

19 th  day  o f  October ,  7979.

properly addressed vrrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

East  Coast  Pharmaca l  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax law

for the Years 1967-L973.

AITIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of October,  1979, he served the within not ice of Determinat ion by mai l
upon Stanley R. Goldstein the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Esq. Stanley R. Goldstein
575 Lexington Ave.,  Sui te Z6Os
New York, NY \0022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  19,  1979

East Coast Pharmacal fnc.
57'37 Main St.
Flushing, NY 11355

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) t fgg & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet. i t ioner '  s Representat ive
Stanley R. Goldstein
575 Lex ing ton  Ave. ,  Su i te  2605
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF NEtr{ YORK

STATE TAX CO}OIISSIOI{

In  the Mat ter  o f  the APPl icat ion

o f

EAST COAST PHARMACAL, INC.

for  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod March l ,  L9( '7  through
t{ovember 30,  L973 .

DETERMINATION

App l i can t ,  Eas t  Coas t  Pharmaca l ,  I nc . ,  57 -37  Ma in  S t ree t ,

F lush ing ,  New York  11355 ,  f i l ed  an  app l i ca t i on  fo r  rev i s ion  o f

a determinat ion or  for  re fund of  sa les and use taxes under

Ar t ic les 28 and 29 of  the Tax Law for  the per iod March 1,  L967

Lhrough  November  30 ,  L9 l3  (F i l e  No .  12930) '

A formal  hear ing was held before so lomon Sies,  Hear ing

Of f i ce r ,  & t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ld

T rade  Cen te r ,  l r l ew  York ,  New York ,  oD  Februa ry  15 ,  L97B aL  9 :15

A .M.  App l i can t  appeared  bv  S tan ley  R .  Go lds te in ,  Esq  '  (Ha ro ld

Kes tenbaum,  Esq . ,  o f  counse l ) .  The  Sa les  Tax  Bureau  appeared  by

Pe te r  C ro t t y ,  Esq .  ( James  J .  Mo r r i s  ,  J r - ,  Esq '  ,  o f  counse l ) '

ISSUES

I.  Whether

a  sa le ,  t r ans fe r ,

L ibmar Chemists ,

bus iness .

appl icant  is  l iab le as a purchaser  pursuant  to

or  ass ignment  in  bu lk  of  the business assets of

Inc . ,  o the rw ise  than  i n  the  o rd ina ry  cou rse  o f
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I I .  Whether  there was a t ransfer  o f  anv business asset  o f

L ibmar Chemists ,  Inc.  to  appl icant .

FINDINGS OF FACT

l .  0n  May  2 ,  1974 ,  t he  Sa les  Tax  Bureau  i ssued  a  No t i ce  o f

Determination and Demand for Payment of Sales and Use Taxes Due

(No t i ce  1 f90 ,773 ,302P)  aga ins t  app l i can t ,  Eas t  Coas t  Pharmaca l ,  I nc .

(purchaser) ,  for  the per iod March 1,  L967 through November 30,  1973,

i n  t he  amoun t  o f  $34 ,279 .81 ,  p l us  pena l t y  and  i n te res t  o f  $15 ,096 .85 ,

fo r  a  to ta l  o f  $49 ,376 .66 .  Sa id  amoun t  was  de te rm ined  to  be  due

f rom L ibmar  Chemis ts ,  I nc . ,  rep resen t i ng  app l i can t ' s  l i ab i l i t y  i n

acco rdance  w i th  sec t i on  1141(c )  o f  t he  Sa les  Tax  Law.  By  l e t t e r

dated May L4,  L974,  appl icant  protested the aforement ioned Not ice

on the grounds that i t  never purchased any business assets from

Libmar Chemists ,  Inc.

2 .  On  Ju l y  13 ,  L973 ,  Eas t  Coas t  Pharmaca l ,  I nc .  en te red  i n to

an executory contract  wi th  L ibmar Chemists ,  Inc.  to  purchase in

bu lk  i t s  (L ibmar ' s )  re ta i l  pha rmacy  l oca ted  a t  23  S t .  James  P lace ,

New York ,  New York .  Eas t  Coas t  Pharmaca l ,  I nc .  depos i ted  $2 ,800 .00

wi th L ibmar Chemists ,  Inc.  as a down payment .

3 .  On  Oc tobe r  10 ,  L973 ,  t he  ag reem.en t  be tween  Eas t  Coas t

Pharmacal ,  Inc.  and L ibmar Chemists ,  Inc.  was cancel led and became

inef fect ive,  due to  a l leged breaches of  contract  by L ibmar Chemists ,

Inc .  The  a t to rneys  fo r  L ibmar  Chemis ts ,  I nc .  re ta ined  the  $2 ,800 .00

deposi t ,  which was to  be held in  escrow for  payment  of  any sa les tax

owed by L ibmar Chemists ,  Inc.
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4 .  0n  Oc tobe r  15 ,  T973 ,  app l i can t  Eas t  Coas t  Pha rmaca l ,  I nc .

entered in to a lease for  a  5-year  per iod ef fect ive l t rovember l ,

L973 wi th  the New York Ci ty  Housing Author i ty ,  the landlord of  the

premises former ly  occupied by L ibmar Chemists ,  Inc.  Appl icant

agreed to pay back rent  owed by L ibmar Chemists ,  Inc.  to  sa id

land lo rd ,  wh ich  amoun ted  to  $3 ,777 .L9 .  L ibmar  Chemis ts ,  I nc .

abandoned  the  p remises  on  Oc tobe r  10 ,  L973 .

5 .  By  l e t t e r  da ted  March  13 ,  L975 ,  t he  Sa les  Tax  Bureau

no t i f i ed  app l i can t  t ha t  as  a  resu l t  o f  add i t i ona l  i n fo rma t ion ,

No t i ce  1 t90 ,773 ,302P  had  been  rev i sed  t o  l im i t  t he  pu rchase r ' s

l i ab i l i t y  t o  $6 ,577 .L9 ,  wh i ch  i s  compr i sed  o f  t he  $3 ,777 . I 9  i n

back rent due the New York City l lousing Authority by Libmar

Chemis t s ,  I nc .  and  t he  $2 ,800 .00  down  paymen t .  On  Ap r i l  2 ,  L975 ,

app l i can t  p ro tes ted  the  rev i sed  No t i ce  o f  De te rm ina t i on .

CONCLUSIOI{S OF LAI^I

A.  That  the agreement  between East  Coast  Pharmacal ,  Inc.  and

L ibmar  Chemis ts ,  I nc .  t o  pu rchase  the  l a t t e r ' s  bus iness  was  neve r

consurnmated.

B.  That  there was no t ransfer  or  ass ignment  of  any business

asse ts  by  L ibmar  Chemis ts ,  I nc .  Lo  Eas t  Coas t  Pharmaca l ,  I nc .

C .  Tha t  app l i can t ,  Eas t  Coas t  Pha rmacaL ,  I nc . ,  i s  no t  l i ab l e

as  the  pu rchase r  o f  a  bus iness  asse t  f rom L ibmar  Chemis ts ,  I nc . ,

wi th in  the in tent  and meaning of  sect ion 1141(c)  o f  the Tax Law.
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D. That the Notice of Determination and Demand for Payment

o f  Sa les  and  Use  Taxes  Due  i ssued  May  2 ,  1974 '  and  rev i sed  on

March  13 ,  L975  i s  he reby  cance l l ed .

DATED: Albany, New York

ocT t I 1e79
TAX COMMISSION


