
'STATE; oF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

EDSOL OUIFTTIERS, tflD.

For  a Redeterminat ion of  a  Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under Art icle (s) 28 & 29 of the
Tax Law for the Xxex{spoq Period (s)

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Afbany

John Huhrr , being duLy sworn, deposes and says that

She is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 1!th day of l tarch ,  1979, dlre served the within

Notice of Determination by (66s6{&r6ir) mail upon Edsol Outfl-tters, Ltd.

(E6$fi6s6tr856f,*61c68) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securel-y seaLed postpaid wrapper addressed

as follows: Edso] Outfitters
119-01 Llberby Avenue
Rj-chmond HilI, NY U419

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (Xreg6;fCkirgg

gftxRhg) pet i t ioner herein and that the address set forth on said \4rrapper is the

las t  known address  o f  the  (M pet i t ioner .

Sworn to before me th is

L5th day of }larch

rA -3  (2 /76 )

,  1979.



"STATE. OF NEI4I YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

EDSOL OUIFITIffiS, LTD.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for Lhe Xsm(d:ga Period (s)
ylarch 1. 1q66 throuEl:l Februar\r q. 1060

Sta te  o f  New York
County of Albary

AFFIDAVIT OF MAILING

John Huhn ,  being dul-y sworn, deposes and says that

*re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 15th day of Illarch , L979 , *te served Ehe within

Notice of Detertnination by (rre$crtrfit€lt) mail upon Gerald Murray, Esq.

(representat ive of)  Ehe pet i t ioner in the within proceeding'

by enclosing a true copy thereof in a securely seated postpaid wrapper addressed

as follows: Gerald Murray, Esq.
12 Richbourne lane,
Iib1vi11e, L.f ., NY LI746

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  \ r rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  peEi t loner .

Sworn to before me th is

15th day of l4arch , L979.

.  n . , ,' f

&r* 
||l}F.:$\ 

i! d
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N I

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Ifar"oh L5, L9T9

&looL Ortfttt€rs1 Ltd.
It9-0l tlberty Arrcnu
Rlctlmrxl tiltll, Nf L[{19

Gsntlernnr

Please take notice of the DHmFMn-i$fCD{
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in-the Supreme
Court of the State of New York, Albany County, within 4 rgrtiu

from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the AppJ-ication

o f

EDSOL OUTFITTERS, LTD.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 & 29 of the Tax Law for the
Period Marctr 1, 1966 through February 5,
L969 .

DETERMINATION

Applicant, Ed.so1 Outf i t ters, ] , td., 1651 Broadway, Brook1yn,

New York, f i led an application for revision of a determination or

for refund of sales and use taxes under Art icles 28 and 29 of the

Tax Law for the period March L, L966 through February 5, L969

(F i l e  No .  00094)  .

A small claims hearing was held before Joseph Chyrywaty, Hear-

ing Off icer, at the off ices of the State Tax Commission, l laro Wor1d

Trade Center, New York, New York, on May L9, L97B at 9:I5 A.M.

Applicant appeared by Gera1d Murray, Esq. TLre Sa1es Tax Bureau

appeared by Peter Crotty, Esq. (Samuel Freund, Esq., of counsel).

ISSUES

I. Whether the sa]-e of a leasehold. constituted a bulk sale.

II .  Whether applicant notif ied the State Tax Commission of a

proposed sale, as required by section 1141(c) of the Tax La\nt.
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III .  Whether the release of escroh, funds to the fnternal

Revenue Service rel ieved applicant of the l iabi l i ty for the State

Tax Commiss ion 's  c la im for  taxes due f rom the seI Ier .

fV. Whether the State Tax Commission was estopped from mak-

ing a claim against applicant because of laches.

FINDINGS OF FACT

1. R & S Casuals, Inc. operated a retai l  clothing store at

119-01 Liberty Avenue, Richmond HiI1, New York, unti l  February 5,

L969 .

2. On February 27, L969, Eul agreement was executed between

R & S Casuals ,  Inc.1 as the se l ler ,  and Edsol  Out f i t ters ,  L td. ,  E ls

the purchaser, wherein the seller agreed to sel l ,  transfer and

assign to the purchaser, the leasehold and security deposit for the

premises located at 119-01 Liberty Avenue, Richmond HilI ,  New York.

The agreement further provided that ".. . I t  is understood and agreed

that the only asset being sold pursuant to this agreement is the

aforesaid leasehold."  TLre sa les pr ice was $5,000.00 and the t rans-

fer took p]-ace on May 4, 1969.

3. Neither the purchaser nor the seller notif ied the Sales

Tax Bureau of the proposed sale, transfer and assignment, as re-

quired by section 1141 (c) of the Tax Law. A Notif ication of SaIe,

Transfer or Assignment in Bulk was prepared by a representative of

the Sales Tax Bureau on JuLy 26, 1971. On ,JaLy 2'7 , L97L, the Sales

Tax Bureau sent notices to the purchaser and to the escrow agent

of a possible elaim for New York state and local sales and use taxes

due from the selIer.
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4.  on August ,  18,  Lg7I ,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes Dre

against applicant for the period March L, L966 through February 5,

L969 in the amount of $5,000.00. TLre Sales Tax Bureau had pre-

viously d.etermined taxes due from the seller, R & S Casuals, Inc.,

in  the amount  of  $13,503.47.  However ,  in  accordance wi th  sect ion

l -141 (c)  o f  the Tax Law,  the purchaser 's  L iab i l i ty  was l imi ted to

the purchase price of the leasehold.

5. On August 13, 1969, the Internal Revenue Service issued a

Notice of Leqrr to applicant in the amount of $6,656.L4, which was

for taxes due from R & s casuals, rnc. A Notice of Final Demand

v'ras served on applicant by the Internal Revenue Service on

December r ,  L97o.  TLre escrow deposi t  o f  $41722.75 was paid to  the

Internal Revenue Service under protest on May 19, Lg7L.

6. Applicant contended that by returning correspondence and

tax returns of R & s casuals, rnc. to the sales Tax Bureau, and by

noting thereon that R & s casuals was no longer in business, i t

had complied with the notif ication requirements of section 114I (c)

of the Tax Law.

7. Appl- icant State took two years to

S Casuals, Inc. and then

therefore, i t  argued

action against Edsol

g ive not i f icat ion

an addi t ional  s ix

that the state is

Out f i t ters ,  L td.

also contended that the

of  i ts  c la im against  R &

years to hear the matter;

estopped from taking any
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CONCLUSIONS OF I,AW

A. Ttrat a leasehold is a business asset and the saLe thereof

constitutes a bulk sale within the meaning and intent of section

1141 (c) of the Tax Law.

B. Ttrat applicant failed to give the State Tax Commission

timely and proper notification of the proposed sale as required by

section 1L41 (c) of the Tax Law; therefore, applicant is l iable for

taxes determined to be due from the seller, not to exceed the pur-

chase price or fair market value of the assets sold.

C. Ttrat the Tax Commission gave notice to the purchaser of the

state's claim for taxes due from R & S Casuals, Inc. within the t ime

Iimits prescribed in section 1141 (c) of the Tax Law. The payment

to the Internal Revenue Service does not affect applicant's l iabiJ-i ty.

D. That the State Tax Commission is not estopped from making

a claim against appl- icant. A state agency or body cannot be estopped

to assert i ts governmental power as to acts within i ts governmental

capaci ty .

E. Ttrat the application of Edso1 Outf i t ters, Ltd,. is denied

and the Notice of Determination and Demand for Payment of sales and

Use Taxes Due issued August, LB, I97L is sustained.

DATED: A1bany, New York

March  15 ,  r -979

ii srATE TAx couMrssroq
t l '  , /  IK

/ PBESIDENT I

hdr-^^- \C^!.-----

COMMISSIONER


