
,qTATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

AILEN C. EDI^IARDS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under  Ar t ic le  (s)  28 & 29 of  the
Tax Law for the Xeax*gi or Period (s)
September 1, 1472 throUgh Ar'&rst ?l , ]975

SLa te  o f  New York
County of Albany

John Huhe

tshe is an employee of the

age, and that on the 15th

Noti-ce of Deterrnination

ffi)

by enclosing a true copy thereof in a

as follows: ltth-. Al1en C. Edwards
575 Van Slclen Avenue
kooklyn, NY LI20T

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that,

Department of Taxat ion and Finance, over 18 years of

day of lfarch , L9T9 , lhe served the within

by (;qpgt*f*g{) mail upon A11en C. Edwards

the pet i t ioner in the within proceedingt

securel-y seal-ed postpaid rrrraPPer addressed

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S t ,a tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (r%Frnorrxllxi*rel

D€X)eh&t pet i t ioner  here in and that  the address set  for th on said wraPPer is  the

last known address of the (lseanmnmtfr*xffi*r* petiEioner.

Sworn to before me th is

15tn day of i{arch ,  L979.

rA-3 (2/7 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t re r  o f  t he  Pe t i t i on

o f

ALLEN C. EDI^IABDS
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the XeSX*f;* or Period (s)
September 1. l-972 throu.Eh Aqzust 31. 1975

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

John Hutrn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the f5th day of il larch , L9T9 , f;he served the wlthin

Notice of Detertn-ination by G*[lk*f*Cd) mail upon Bernard kown

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securel-y sealed postpatd wrapper addressed

as follows: lft". Bernard Bnoiln, ACCt.
15 Park Row
New York, NY 10038

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  l s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn  to  be fo re  me  th i s

15th day of lvlarch re79.

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N ' I

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

l,groh 15, 1979

Fb. Allen 0, &tm$ls
575 Van $lolen Averne
BrookSyn, NI IL20?

Desr I'lF. ffiiuards:

Please take notice of the DHEAMI}iIAIION
of the State Tax Commission enclosed herewith'

You have now exhausted your r ight of  review at the administrat ive

level. Pursuant to section(s) 1138 & tt43 of the Tax Law, any

proceeding in court  to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and l iu les, and rnust be commenced in- the Supreme

Court of the State of New York, Albany County, within 4 rm'rths

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

accordance with th"is decisibn may be addressed to the Deputy

commissioner and counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureauts Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Appl-ication :

o f :

ALLEN C. EDWARDS : DETERMINATION

for Revision oi a Determination or for :
Refund, of SaLes and Use Taxes under
Articles 28 and 29 of the Tax Iaw for :
the Period September L, Lg72 through t

August 31, 1975o 3

Appl-icant, ALLen C. Edwards, 575 Van Siclen Avenue, BrookJ-1m,

New York LL2O7, fil-ed an application for revision of a determina-

tion or for refund of sa]-es and use taxes under Articl-es 29 and 29

of the Tax Law for the period September 1, L972 through August 31,

Lg75 (File No. L2g24\ .

A smaLl- cl-aims hearing was held before Joseph Cfryrywaty, Hear-

ing Off ieer, at the off ices of the State Tax Commission, T\,vo WorLd

Trade Center, New York, New York, on May L7, L978 at l-0:45 A.M.

Applieant appeared by Bernard Brown, CPA. The Sales Tax Bureau

appeared by Peter Crotty, Esq. (ALiza Schwadron, Esq. , of counsel-).

ISSUE

Whether an audit of applicant's books and records by the Sal-es

Tax Bureau properly refl-ected his additional sales tax liability

for the period Septernber 1, L972 through August 3L, L975.
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FINDINGS OF FACT

1. Applicant, Al len C. Ed,wards, f i led Neol York state and

local sales and use tax returns for the period September l ,  L972

through August  31,  L975.

2.  On January 29,  L976,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of sales and use Taxes Due

against Allen C. Edwards for the period September L, L972 through

August  31,  L975.  Said Not ice was issued in  accordance wi th  the

findings of an audit conducted by the Sa1es Tax Bureau which re-

su l ted in  addi t ional  taxes due of  $12,15L.26,  p lus penal ty  and

interest .

3. Applicant signed a "Consent Extending Period of Limitation

for Assessment of Sales and Use Taxes under Art icles 2A and 29 of

the Tax Law" (ST-578) on October 2' l ,  L975, extending the determina-

t ion date for the taxable period September L, L972 through August 3I,

L975 unt i l  September 20,  1976.

4. Applicant operated. a retai l  wine and l iquor store at 575

Van Siclen Avenue, Brooklyn, New York.

5. On audit,  the Sales Tax Bureau compared bank deposits to

sales reported on ttre sales tax returns f i led. Tlr is comparison

showed that  bank deposi ts  exceeded sales repor ted by $84 '817.00.

Because of the discrepancy, a markup test was performed. Purchase

invoices were analyzed for the month of September, L975. The

analysis strowed that, 30% of the purchases vtere wine and 70% !0ere

l iquor. Purchases for September of L975 were also used to determine

individual markup percentages of 48.68% for wine and 28.28% for

l iquor .
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The respecLive markup percentages were applied to purchases, after

adjusting for an inventory increase, which resul-ted in audited sales

of $501,692.00. Appl icant reported sal-es of  $338, l -40.00. f t re di f -

ference of $L63,552.00 was heLd as additional- taxable sal-es. An

error rate of 48.37% was computed by dividing additional taxabLe

sal-es by reported taxabl-e sa1es. Ttle error rate appl-ied. to re-

ported taxabLe sal-es for the period September 1, L972 through

August 31-, 1-975 resulted in additional tax due in the amount of

$L2 ,L5L .26 .

6. Applicant made the fol-lowing contentions:

Er. Ttrat no all-owance was given for sales made to exempt
organizations. Applicant submitted f ive invoices biLled
to the Jewish Center of Atl-antic Beach with an Exempt
Organization Certificate attached.. thereto, Itrwever,
daily entries to the cash receipt journal d,id, not sup-
port the invoice amounts.

Appl-icant did not report any non-taxable sales on
the saLes tax returns f i led.

b. Tlrat no allowance was given for thefts. AppJ.icant
cl-aimed that merchandise stoLen on three different
occasions amounted to $30r861.00. Pol- ice reports or
other documentary evidence was not submitted to sup-
port this cl-aim.

c. Thrat no al-Lowance was given for broken bottl-es.
Appl-icant cl-aimed that broken bottLes represented' 3%
of merchandise purchased.

d. That current sales prices were used in determining
the markup percentages. AppJ.icant cl-aimed that mer-
chandise was sold at discount prices for a year and
one-hal-f and also that cases are sol-d at a 1O% dis-
count. AppJ-icant maintained ttrat if these facts $tere
considered at the time of the audit, the markups wouJ-d
have been l-ower.
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CONCLUSIONS OF LAW

A. Ttrat applicant's contentions regarding exempt sales,

stol-en merchandise, breakage, and seJ-l ing prices were not sub-

stantiated by documentary or other credible evidence, which evi-

dence is necessary to sustain his burden of proof in order to

show that the tax as determined pursuant to section 1138 of the

Tax Law is incorrect.

B. That the application of Al-len C. Edwards is denied and

the Notice of Determination and Demand for Payment of Sal-es and

Use Taxes hre issued January 29, Lg76 is sustained.

DATED: AJ_bany, New York
- plarbh 15, L979


