
STATE OF NEW YORK
STATE TAX CO}MISSION

In the Matter of the Pet i t ion

o f

Linda T. Day

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  6 /L /74-B/31174.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Determinat ion by

mai l  upon l inda T. Day, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Linda T. Day
Box 23
Lowman, NY 14961

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

me this



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

l inda T. Day

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art.icle 28 & 29 of the Tax Law

for  the  Per iod  6 /1 /74-8 /37 /74 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 7979, he served the within notice of Determination by

mai l  upon the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid v/rapper addressed as

fo l lows:

Si rs
Zi f f ,  WeiermiLler
301 w i l l i am St .
Elmira, NY 74901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet. i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

;he this



JAMES H. TUIIY JR., PRESIDENT
MIITON KOERNER
THOMAS H. TYNCH

JOHN J. SOTLECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

l inda T. Day
Box 23
lowman, NY 1,4867

Dear  Ms.  Day:

Please take not ice of the Determinat ion of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to secLion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
revier+ an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Cornmissioner and
Counsel to the New York St.ate Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

Sincerely,

Pet i t ioner '  s Representat ive
Z i f f ,  Weiermi l le r
301 l , { i l l iam St.
Elmira, NY 14901
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

LINDA T. DAY

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the  Per iod  Ju l y  9 ,  L974 .

Whether applicant

on the purchase of an

DETERMINATION

is ent i t led to  a refund for  sa les

automobile which was subsequently

FINDINGS OF FACT

Appl icant ,  L inda T.  D"y,  Box 23,  Lowman,  New York L486L,  f i led

an application for revision of a determination or for refund of sales

and use Laxes under Art icles 28 and 29 of the Tax Law for the period

Ju l y  9 ,  L974  (F i l e  No .  f 1107 ) .

A small claims hearing was held before Arthur Johnson, Hearing

Off icer ,  &t  the of f ices of  the State Tax Cormniss ion,  44 Hawley Street ,

B inghamton,  New York,  oo September 27,  L978 at  10:45 A.M.  Appl icant

appeared pro se.  The SaLes Tax Bureau appeared by Peter  Crot ty ,  Esq.

(E l l en  Purce l l ,  Ese .  ,  o f  eounse l ) .

ISSUE

tax paid

repos  ses  sed.

1.  On November 2,  L974,  appl icant ,  L inda T.  D"y,  f i led an

Appl icat ion for  Credi t  or  Refund of  State and Local  Sales or  Use Tax

(Form ST-137) in the amount of $3L9.27 , This amount represents the

sales tax paid on the purchase of  an automobi le .  Appl icant  c la imed

that  a  sa le never  actual ly  took p lace and,  therefore,  she was
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ent i t l -ed to  the refund.

2.  On December L9,  1974,  the Sales Tax Bureau denied the

refund claim.

3.  On July  9,  L974,  appl icant  purchased a L974 Fiat  f rom

Elm i ra  Chrys le r -P l ymou th ,  I nc .  f o r  $4 ,561 .00 ,  p lus  sa les  tax  o f

$3L9.27.  Appl icant  pa id $3L9.27 in  cash as a downpayment  and

financed the balance through a retai l  instal lment contract executed

wi th the dealersh ip.  the dealersh ip then ass igned uhe contract  to

Marine Midland Bank.

4. Applicant found the automobile defective and returned

i t  to  the dealersh ip for  repai rs  on Ju1-y 11,  L974.  Af ter  an e lapse

of  approx imate ly  s ix  weeks,  the automobi le  s t i l l  had not  been

repai red.  Appl icant  adv ised the deal -ersh ip that  un less she received

a new automobi le  of  l ike qual i ty ,  the contract  would be resc inded

and she would not  take possession of  the defect ive automobi le .  The

dealership refused to replace the automobile or refund any of

app l i can t ' s  money .

5.  On September 23,  1974,  Mar ine Mid land Bank repossessed

the automobil-e for appl- icant's fai lure to make payments, pursuant

to the retai l  instal lment contract.

CONCLUSIONS OF LAW

A.  Tha t  sec t i on  1101(b )  (5 )  o f  t he  Tax  Law de f i nes  sa le ,

se l l ing or  purchase to  be "Any t ransfer  o f  t i t le  or  possession or

both. . .condi t ional  or  o therwise,  in  any manner  or  by any means

whatsoever  for  a  considerat ion,  or  ar ry  agreement  therefore. . . ' . '
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B. That the transaction constituted the sal-e of a motor

vehicle to applicant, Linda T. D"y, within the meaning and intent

of  sect ion 1101 (b)  (5)  o f  the Tax Law.

C.  That  the sa le of  the motor  vehic l -e  was a reta iL  sa le

within the meaning and intent of section 1101(b) (4) of the Tax Law

and was taxable under section f105(a) of the Tax Law.

D.  That  the appl icat ion of  L inda T.  Day is  denied and the

Not ice of  Refund Denia l  dated December 19,  1974 is  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT


