
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Day Surg ica ls ,  Inc .

o f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a

of a Det.erminat ion or a

Sa1es & Use Tax

under Art ic le 28 & 29 of

fo r  the  Per iod  3 /1 /7 I  -

Def ic iency

Refund of

the Tax Law

2 / B 1 7  4 .

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  7979, he served the within not ice of Determinat ion by mai l

upon Day Surgicals,  Inc.,  the pet i t ioner in Lhe within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

D a y  S u r g i c a L s ,  I n c .
LgL2 Deer  park  Ave.
Deer  Park ,  Ny  LL729

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

17 th  day  o f  August ,  7979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Day Surg ica ls ,  Inc .

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 &, 29 of the Tax law

f o r  t h e  P e r i o d  3 l l l t t  -  2 l B / 7 4 .

AFFIDAVIT OF MAITING

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  L979, he served the within not ice of Determinat ion by mai l

upon Leo H. Kupersmith the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Leo H. Kupersmith
116 55 Queens Blvd.
Forest  l l i l l s ,  NY 11375

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States PosLal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to

17th day

before me

of August

th is



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TUttY JR., PRISIDENT

MIITON KOERNER
THOMAS H. IYNCH

JOHN J. SOILECITO
DIRECTOR

Telephone: (518) 457-1723

August 17, 7979

Day Surg ica ls ,  fnc .
1912 Deer  Park  Ave.
Deer Park, NY 7L729

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civit Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of Ner'r York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inguir ies wi l l  be referred to the proper authori ty for
rep ly .

S incere ly ,

Pet i t ioner '  s Representat ive
leo H. Kupersmith
116 - 55 Queens Blvd.
Fores t  H i l l s ,  NY 11375
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Application

o f .

DAY SURGICALS, rNC.

for Revision of a Determination or f.or
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod March l ,  I97 l  through
Feb rua ry  28 ,  1974 .

App l i can t ,  Day  Surg i ca l s ,  I nc . ,  L9L2  Deer  Pa rk  Avenue ,  Deer

Park,  New York LL729,  f i led an appS- icat ion for  rev is ion of  a

determinat ion or  for  re fund of  sa les and use taxes under  Ar t ic les

28 and 29 of the Tax Law for the period March I, L97L through

Feb rua ry  28 ,  1974  (F i l e  No .  15311 ) .

A small claims hearing was held before Joseph Chyrlnrraty'

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  d*o

Wor ld Trade Center ,  New York,  New Yorkr  on January 28,  L977,  and was

cont inued on June 30,  1977.  Appl icant  appeared by i ts  t reasurer ,

Bernard Harr is ,  and by Leo Kupersmi th,  CPA. The Sales Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esg .  (W i l f i am Fox ,  EsQ. ,  o f  counse l )  .

ISSUE

Whether  the audi t  o f  appl icant 's  books and records for  the

per iod March 1,  I97I  through February 28,  1974 and the resul tant

f J-ndings were proper and correct.

FINDINGS'OF FACT

DETERMINATION

York state

March  L ,  l 97L

1 .  App l i can t ,

and local  sa les and

through February 28,

Day  Surg i ca l s ,  f nc . ,  f i l ed  New

use tax returns for the period

L974 .
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2.  On February 27,  L974,  appl icant  executed a Consent

Extending Per iod of  L imi ta t ion for  Assessment  of  Sales and Use

Taxes (Form ST-578)  for  the per iod March l ,  L97l  through

Februa ry  28 ,  1974  to  June  20 ,  L975 .

3 .  On  Februa ry  7 ,  I g75  as  the  resu l t  o f  a  f i e ld  aud i t ,

the Sales Tax Bureau . issued a Notice of Determination and Demand

for  Pal rment  of  Sales and Use Taxes Due against  appl icant  for

$L3 ,200 .38 ,  p l us  pena l t y  and  i n te res t  o f  $4 ,186 .62 ,  f o r  a  t o ta l

due  o f  $17 ,387 .00 ,  f o r  t he  pe r iod  March  l ,  L97L  th rough  Februa ry

28 ,  1974 .

4 .  Dur ing  the  pe r iod  a t  i ssue ,  app l i can t ,  Day  Surg i ca l s ,

Tnc. ,  operated a reta i l  drug s tore aL L9I2 Deer  Park Avenue,

Deer  Park,  New York.  Sales consis ted of  c igaret tes,  greet ing

cards,  drugs,  medic ines,  cospet ics,  jewel - ry ,  surq ica l  suppl ies

and sundry i tems.

5.  On audi t ,  the Sales Tax Bureau's  audi tor  analyzed.

appl icant 's  purchases for  the months of  May and October  of  Ig73,

and determined that  36.972 of  sa id purchases were taxable when

sold. The auditor then marked up total taxable purchases by

53.942 (which percentage was based on a markup test ) ,  to  ar r ive

at  audi ted taxable sa les (exc lus ive of  c igaret te  sa les)  for  the

ent i re  audi t  per iod.

6. The auditor discovered that during most of the audit

per iod,  appl icant  d id  not  record the purchase of  c igaret tes in

its purchase journal. fn order to determine the cigarette

purchases and the subsequent sales, the aud.itor contacted loca1

cigarette wholesalers and determined that applicant made purchases

of  c igaret tes f rom said whoLesalers in  the amount  of  $193 ,755.39
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for the audi t  per iod.  Since appl icant sold the c igaret tes at

costr  Do markup was appl ied.

7.  The above c igaret te  sa les,  p lus other  taxable sa les as

determined in accordance with Finding of Fact '5' ,  amounted to

to ta l  aud i ted  taxab le  sa les  o f  $623 ,030 .52 .  Repor ted  taxab le

sales of  $420,486.00 were subtracted f rom the amount ,  resul t ing

in  add i t i ona l -  t axab le  sa les  o f  $202 ,544 .52  and  add i t i ona l  sa les

tax  due  o f  $13 ,176 .95 .

8.  Appl icant  contended the fo l lowing:

a) The State cigarette tax was not subtracted from the

sales pr ice to  arr ive at  the taxable sa les pr ice of  c igaret tes.

b) No al lowance was made for sales to the State Insurance

Fund.

c)  Purchase d i -scounts were not  considered.

d) The markup percentage was too high.

e) No al lowance was made for inventory shrinkage.

g.  Appl icant  made sales of  c igaret tes and charged sales tax

on the ent i re  se l l ing pr ice,  inc lud ing the State c igaret te  tax.

10.  The Sales Tax Bureau made an a l lowance for  i tems sold

to exempt  ent i t ies.

11, Applicant offered no documentary or other evidence to

substantiate i ts contentions.

CONCLUSIONS OF LAW

A. That  the audi t  o f  appl icantrs  books and records for

period March 1, 1-971- through February 28, 1974 was conducted

accordance wi th  sect ion 1 l -38 (a)  o f  the Tax Law,  and that  the

findings were proper and correct.

the

in

resul tant



B.  Tha t

and the Notice

and Use Taxes

DATED: Albany, New York

-4 -

appLicat ion of  Day Surg ica ls ,  Inc.  is  denied

Determination and Demand for Payment of sares

i ssued  Februa ry  7 ,  L975  i s  sus ta ined .

STATE TAX COMMISSTON

the

o f

Due

PRESTDENT

COMMISSIONER


