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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AI{THONY DI CARLO
D/B/A DI CARIOIS LOUNGE

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use
T a x e s  u n d e r  A r t i c l e ( s )  2 g  a n d  2 9  o f  r h e
Tax Law for the YFtr:&)1gA Period 6€i
March  1 ,  1971 th rough February  28 ,

L 9 7 5 .
Sta te  o f  New York
Count.y of A1bany

AFFIDAVIT OF },IAILING

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  14 th  day  o f  February  ,  L979,  xhe served the  w i th in

Notice of Determination by {cerfid<ind} mail upon Anthony DiCarIo

by  enc los ing  a

a s  f o l l o w s :

(xscoecnnhaOdxx>.46) the petitioner in the within proceeding,

t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

Anthony DiCarlo
284-290 Route 9W
Newburgh, New York L2550

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Posra l  Serv ice  w i th in  the  Sra te  o f  New york .

That deponent furrher says that the said addressee is rhe (lepg*tg$Fnki{ge<

pfxE*td pet i t ioner herein and that the address ser forth on said wrapper is the

last known address of the *re{ucxsoOe*iw<xfxbtrel petitioner.

Sworn

14 th

E O

d a y

be fo re  me  th i s

of February , L979.
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Fabnmry 1{ r L979

lnthony DlCarlo
?8d-290 Routr 9W
Nftrburghn For Yorh 11550

Dslr I'ir. DtCrrlor

Please take notice of the dl0telutlnatlOn
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 1138 f  1,2{3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mnthr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Jorcph ChlqryatY
Saarlng Exan!'ncr

Taxing Bureau's Representat ive

TA-1  . r2  (6 /77)



t

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ANTHONY DI CARLO
D/B/A DI CARLO'S LOUNGE

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod March 1,  1971 through
Februa ry  28 ,  1975 .

DETERMINATION

Applicant, Anthony DiCarlo, 284-290 Route 9W, Newburgh, New York 12550, filed

an applicantion for revision of a determination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period March 1, 1971 through

February  28 ,  L975.  (F i le  No.  11349)

A small claims hearing was held before Wil-liam Valcarcel, Hearing Officer, at

the offices of the State Tax Corrnission, Two Worl-d Trade Center, New York, New York,

on November 15, 1977. Appl icant appeared pro se. The Sales Tax Bureau appeared

by Peter Crotty,  Esq. (Bruce Zalaman, Esq.,  of  counsel) .

ISSUE

Whether the deter:urinati-on of the Sales Tax Bureau, imposing additional sales

tax against  appl icant ,  was correct .
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FINDINGS OF FACT

1. On August 11, 1975 as the result  of  an audit ,  the Sales Tax Bureau issued

a Notice of Determination and Demand for Payment of Sales and Use Taxes Due against

appl icant,  Anthony DiCarlo d/b/a DiCarl-ors Lounge, for taxes due of $6,864.33, plus

pena l ty  and in te res t  o f  $2 ,648,74 ,  fo r  a  to ta l  due o f  $91513.07  fo r  the  per iod

March 1, 1971 through February 28, 1975.

2. During the period at issue, appl icant operated a bar and/or lounge. In

addition to alcoholic beverages and soda, appl-icant also sold a limited variety of

sandwiches.

3. On audit ,  the Sales Tax Bureaurs auditor found that appl icantts records

were incomplete and poorly kept. The auditor performed a markup test using sales

prices quoted by applieant and cost prices from availabl-e beer and liquor purchase

invoices dated between January and June of L973. The auditor determined an

average markup on beer and liquot of. 595i(. Food purchases were markedup an

estimated 2007". Applying the above markups to available purchase invoices for 1973

resulted in taxable sales of $651338.00, as compared to $411647.00 as reported by

applicant. This represented a margin of error of 56.9%, which percentage was

applied to the entire audit period to determine the additional taxes due.

4. Applicant disputed the results of the examination contending that the

markups were too high. Applicant lras granted the opportunily to show that the

examination was improper or erroneousl however, he failed to submit any evidence to

support  his content ion.

CONCLUSIONS OF LAW

A. That applicant fail-ed to sustain the burden of proof

Bureaurs assessment was not properly deternined according to

of sect ion 1138(a) of the Tax Law"

thaL the Sales Tax

the meaning and intent
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and the

issued

DATED:

-3-

That the appl-ication of Anthony DiCarlo d/b/a DiCarlo's Lounge is denied

Notice of Determination and Demand for Pavment of Sales and Use Taxes Due

August  11 ,  1975 is  sus ta ined.

Albany, New York STATE TN( COMMISSION

IFebruarY 14' 1979 
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