
STATE OF NEW YORK
STATE TAX COM}'IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CONSOLIDATED EDTSON C0. 0F NEW YORK, INC.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f Sales and Use
Taxes under Art ic le(s) 28 ar1f,  29 of the
Tax Law for the XDOOfiAB]TX&IxPeriod (x)
June 1, 1973 to l4ay 31. 1974.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

dre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February ,  L9T9 r*he served the within

Notlce of Determination by (oBoooOoedi mail upon Consolidated Edison Co. of

NewYork , t r r c .@thepe t i t i one r i n thew i t h i np roceed ing ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s : Consoli-dated Edison Co. of New York, Inc.
4 lrving Place
New York, NY 10003

and by  depos i t ing  same enc losed in  a  pos tpa ld  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos taL  serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the 66eA€eAeA&eOSDe(

qftx! foGi l  pet i t ioner herein and that the address set forth on said htraPPer is the

last known address of the {oggo€€€oosoftI€eofuOb€S( petltioner.

Sworn co before me th is

AFFIDAVIT OF MAILING

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CoNSoLTDATED EDTSON CO. 0F NE\r YORK, tNC.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF MAILING

o f Sales and Use
Taxes under Art ic le (s) 28 and 29 of the
Tax Law for the eoAEQPtxffi Period ($)
Ju:re 1. 1973 to UIay 31, 1974.

Sta te  o f  New York
County of Albany

John Huhn ,  being dul-y sworn, deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  L979,  )Bhe served the wi th in

Notice of Determinatlon by QuootxJfIr$ mail upon Jares L. Michalak' Esq.

(represent.at ive of)  the pet i t ioner in the within ptoceeding,

by enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as follows: Janes L. Michalak, Esq.
4 Irving Place
New York, NY 10003

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ra tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  t s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn fo before me th is

14th day of Febrr.rary ,  L979.

rA-  3 (2 /7  6)
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STATE OF NEW YORK
STATE TAX CO}.T"IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CONSOLIDATED EDTSON CO. OF i\EW YORK, INC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f Sales and Use
Taxes under Art ic le (s) 28 arf i ,  29 of the
Tax Law f or the teeo(o0rg Period $)
June 1, 1973 to lt{ay 31, 1974.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says Ehat

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February ,  L979, t(he served the wiEhin

Notice of Determination by (ceooOdOeOi mail upon Janres F. Mclhhon, Esq.

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner in the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

Janes F. Mclt1ahon, Esq.
l r +
+ lflrlnq rlace
New Yor[, ]iY 1ooo3

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f

the  Un i ted  Sta tes  Pos ta l  Serv iee  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPPer  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING

Sworn

14th

E.O

d a y

be fo re  me  th i s

of February

rA -3  (2 /76 )



STATE OF NEW YORK
srArE rex comlrssroN

In  the Mat ter  of  the Pet i t ion

o f

CONSOLIDATD EDISON C0. 0F NEI^I YORK, INC.
For  a Redeterminat ion of  a  Def ic iency or
a Revis ion of  a DeterminaLion or  a Refund

AFFIDAVIT OF MAILING

o f Sales and Use
Taxes under Art ic le (s) 28 arf l  29 of the
Tax Law for the XExx{x}:ecx Period@
June 1. 1973 to Mav 31. L974,

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

ghe is an employee of the Depart ,ment of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of Feb4rary , L9 79r she served the within

Notice of Determisatlon by :(sextrfisdi mail upon Wl1liarn B. Morrls, Esq.

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner ln the within proceeding'

true copy thereof in a securely sealed postpaid wrapper addressed

William B. Momis, Esq.
4 Trving Place
New York, NY 10003

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapPer  i s  the

lasL known address of the (representat ive of the) pet iLioner.

Sworn to before me th is

14th day of February , 1979.

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N ' I

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK r2227

Febnnry 14, 1979

CmsoXldated Edtsar Co. of, l'lcr Tork, Inc,
4 lrrdrg Hlacs
New nofic, I{I 10003

GentXmnr

Please take notice of the datendn8tttrt
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ight of  review at the administrat ive
level. Pursuant to section(=) tfJS A Ult3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 Enrths
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

ltlctncl Ale:erder
Spartrlstfig nt"a
Hcarfrg 0ff;locr

cc: Pet i t ionerts Representat ive

Taxing Bureauts Representat ive

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

CONS0LTDATED EDrsoN co. oF NEI^I YORK, rNC. : DETERMTNATTON

for Revision of a Determination or for :
Refund of Sales and Use Taxes under Articles
28 and 29 of the Tax Law for the Period :
June 1 ,  L973 to  May 31 ,  L974.

:

Appl icant ,  Consol idated Edison Co.  of  New York,  Inc. ,  4  I rv ing Place,  Neur York,

New York 10003,  f i led an appl icat ion for  rev is ion of  a detern inat ion or  for  refund

of  sales and use taxes under Ar t ic les 28 and 29 of  the Tax Law for  the per iod

June  1 ,  1973  ro  May  31 ,  I g74  (F i l e  No .  00529 ) .

A forrnal hearing was held before Juli ius Braun, Hearing Officer, at the offices

of Lhe State Tax Corrrnj.ssion, Two irlorld Trade Center, New york, New york, on

January 24,  L977 at  1:15 P.M. Appl icant  appeared by Janes L.  t " I ichalak,  James F.

McMahoh, and Will- iam B. Morrisr Esqs. The Sales Tax Bureau appeared by Peter Crotty,

Esq .  (A lexande r  We iss ,  Esq . ,  o f  counse l ) .

ISSUE

Whether appl icant,  which changed i ts method of report ing sales tax, could take

credit for the sales tax paid on inventory beyond the three-year period as provided

in sect ion 1139(a) of the Tax Law.

FINDINGS OF FACT

1. On May L2, 1975, the Sales Tax Bureau issued a Not ice of Deterrr inat ion and

Demand for Payment of Sales and Use Tax Due against applicant, Consolidated Edison

Co. of New York, Inc.,  for the peri-ods in issue in the amount of $437 rL44.00, plus

p e n a l t y  a n d  l n t e r e s t  o f  $ 1 2 9 , 1 0 8 . 3 0 ,  f o r  a  t o t a l  d u e  o f  $ 5 6 6 , 2 5 2 . 3 0 .
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2.  Appl icant ,  Consol- idated Edison Co.  of  New York,  Inc. ,  is  a publ ic  ut i l i ty

corporation and holder of a direct payment permit, which pernit allowed the company

to pay tax d i rect ly  to  the State and not  to  the vendor.  Appl icant  determined the

status of items during that quarter in which the items were purchased. Sales tax

was therefore,  prepaid on inventory.  Consol idated Edison Co.  of  New York,  Inc.

desired to convert their accounting system so that sales tax woul-d be paid only

when the items were removed from inventory, at which time determination of the

use and of the taxable status would be rnade.

3. On April 12, L973, pursuant to a meeting held with the Sales Tax Bureau,

applicant submitted the follording proposals:

(a) with regard to i-nventory irems purchased under a dj-rect payment

permi t ,  a  determinat ion of  taxable status wi l l  be made on the date

on which the property  is  used.

(b)  deta i led records of  inventory purchases wi l l  be kept  and reconci led

with the inventory amounts used in the companyrs federal tax return.

(c) the applicable tax on any inventory differences which have not been

accounted for  wi l l  be inc luded on the quarter ly  sa les and use tax re-

turn in  which the taxabl-e year  of  the corporat ion ends,  i .e .  Dec.  31,

1973.  Appl icant ,  Consol- i -dated Edison Co.  of  New York,  Inc. ,  was

prepared to up-date inventory figures and to adjust the Deeember 31,

1972 fJ-gtre to reflect the actual sales tax paid on inventory as of

May 31,  L973.  To ef fect  the rev ised system of  repor t ing and tak ing

into considerat ion pr ior  sa les tax paid on i ts  present  inventory,

appl icant  proposed to take as a credi t  a  proport ionate anount  of

pr ior-paid tax on quarter ly  sa les tax returns f i led on June 20,  L973,



-3-

September 20, L973, December 20, 1973 and Marctr-  20, 7974. The

June 20, L974 credit would be adJusted to conform with tax estimated

on the May 31, 1973 inventory. Last ly Consol idated Edison Co, of

New York, Inc. would apply and pay the actual sales rate in effect

at the time the item is removed from inventory.

4. On May 9, 1973, the Sales Tax Bureau reviewed both the proposal of April 12,

1973 and the schedules submitted. The methods and procedures used to analyze current

invent,ory and to compute the tax paid on inventory were found to be acceptable.

While accepting the method of inventory analysis to determine the amount of.tax

paid on current inventory, such acceptance would not constitute approval of the

dol-lar amount of tax credit, which would be approved through field audit verif ication

procedures deemed appropriate within the three-year statue of l initations.

5.  Appl icant ,  Consol idated Edison Co.  of  New York,  Inc. ,  t i rnely  f i led sales

tax returns for  the per iods in  issue and took a credi t  o f  $959,284.00 in each of

the periods. These credits rnrere denied, in part, by the Sales Tax Bureau in the

Notice of Determination and Demand for Payment of Sales and Use Taxes Due issued

I' l.ay L2, 1975. These credj-ts represented that inventory on which taxes were paid

on items purchased between August 1, 1965 and May 31, 1973. The credit claimecl

represented the actual  tax rate in  ef fect  at  the t ime of  purchase.  Appl icant ,  how-

ever, paid the higher applicable tax rate in effect on items taken out of inventory

that  were deemed subject  to  tax.

6.  Appl icant ,  Consol idated Edison Co.  of  New York,  Inc. ,  acted in  good fa i th

and cooperated wi th the Sales Tax Bureau.



A. That the credits taken

Inc.,  for the periods August 1,

year period, in accordance with

Tax Law.

DATED: Albany, New York
February :'4, I9T9

-4-

CONCLUSIONS OF LAW

by appl ieant,  Consol idated Edison Co. of New York,

1965 to  May 31 ,  1970,  were  no t  w i th in  the  th ree-

the meaning and intent of  sect ion 1139(a) of the

B. That  the appl icat ion of  Consol idated Edison Co.  of  New York,  Inc.  is  granted

to the extent that interest in excess of minimr:m interest, and the penalty inposed

pursuant  to sect ion 1145(a)  of  the Tax Law are waived;  that  the Sales Tax Bureau

is directed to accordingly modify the Notice of Determination and Demand for Pay-

ment  of  Sales 'and Use Taxes Due issued May L2,  L975 and that ,  except  as so granted,

the application is in all other. respects denied. .)

STATE TAx COMMISSION

/ l,*- ' I
f i-t ru, N: .t ,.t(, - |
PRESIDENT
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