
STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Hatter of  the Pet i t ion

o f

Ce l l -San Const ruc t ion  Co. ,  Inc .

MFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 &, 29 of the Tax Law

f o r  t h e  P e r i o d  3 / 7 / 7 4  -  B 1 3 I / 7 4 .

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28t 'h day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon Ce l l -San Const ruc t ion  Co. ,  Inc . ,  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

C e l L - S a n  C o n s t r u c t i o n  C o . ,  I n c .
5809 16 th  Ave.
Brooklyn, NY LL204

and by deposit . ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service vrithin the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New Yorh.

addressee is the pet i t ioner herein

is the last known address of the

Swo me this



STATE OF NET^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Ce l1-San Const ruc t ion  Co. ,  Inc .

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  3 / I / 7 4  -  B / 3 I / 7 4 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, L979, he served the within not ice of Determinat ion by

mai l  upon Emanuel A. Paol icel l i  the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr .  Emanue l -  A .  pao l i ce l l i
153 77 th  s t .
Brooklyn, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn before me this



JAMES H. TUttY JR., PRESIDBNT
MITTON KOERNER
THOMAS H. LYNCH

JOH}I J. SOIIECITO
DIRECTOR

Telephone: (518) 457-I723

September 28, 1979

Cel l -San Const ruc t ion  Co.  ,  Inc .
5809 16 th  Ave.
Brooklyn, NY 71204

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revierd at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel Lo the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

cc: Pet i t ioner '  s Representat ive
Emanue l  A .  Pao l ice l l i
1 5 3  7 7 r h  S r .
Brooklyn, NY
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

cEtt-sAN CONSTRUCTI0N C0.,  INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for
the Period March 1, 1974 through
A u g u s t  3 1 ,  I 9 7 4 .

DETERH]NATION

Appl ican t ,  Ce l I -San Const ruc t ion  Co. ,  Inc . ,  5809 16 th  Avenue,  Brook lyn ,

New York 11204, f i led an appl icat ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

period March 1, 7974 through August 31, 7974 (FiLe No. 14167).

A  smal l  c la ims hear ing  was he ld  be fore  Raymond J .  S iege l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York, on July 12, 7978. Appl icant appeared by i ts president,  Emanuel A.

Pao l ice l l i .  The Sa les  Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.  (Wi l l iam fox ,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. l {hether the supplemental  assessment issued against appl icant for the

per iod  March  1 ,  1974 th rough August  31 ,  1974 was proper  and cor rec t .

I I .  Llhether penalty and interesL imposed by the Sales Tax Bureau, in

excess of interest at  the minimum statutory rate, should be cancel led.

FINDINGS OF FACT

1. A Sales Tax Bureau auditor examined appl icantts books and records for

the period December 1, 1971 through August 31, 7974. The auditor found addi-

t iona l  tax  due o f  $1 ,196.20 ,  p lus  in te res t  o f  $98.91 ,  fo r  a  to ta l  due o f

$1 ,295.11 .  0n  December  27 ,  \974,  app l i can t  s igned a  Consent  to  F ix ing  o f  Tax



- 2 -

Not Previously Determined and Assessed (ST-580) and paid the amount due of

$ 1 , 2 9 5 . 1 1 .

2. A subsequent review of the auditor 's f ie ld audit  report  by the Sales

Tax Bureau revealed that a contract with the Neighborhood Council Housing

Department,  which the auditor had considered a t ime-and-mater ial  contract,  was

a lump-sum contract.  (The Sales Tax Law in effect for the audit  per iod provided

that purchases of mater ials for use in performing a Lime-and-mater ial  contract

with an exempt organizat ion were exempt from tax. Sect ion 1115(a)(15) of the

Tax Law. )  As a lump-sum contracL, appl icant was l iable for tax on mater ials

purchased for use in ful f i l l ing the contract.

3.  0n discovering the error,  the Sales Tax Bureau again reviewed appl i -

cant 's purchases for the test per iod June 1, 7974 through August 31, 1974.

The auditor found that 83.34% of the purchases made were for the Neighborhood

Counci l  Housing Department project.  This percentage was appl ied to appl icant 's

purchases for the ent ire audit  per iod, result ing in an addit ional tax def i-

c i e n c y  o f  g 7 , 2 8 3 . 7 7 .

4. On February 261 7975, the Sales Tax Bureau issued a Not ice of Deter-

minat ion and Demand for Payment of Sales and Use Taxes Due against Cel l -San

const ruc t ion  co . ,  Inc .  fo r  tax  due o f  $71283.77 ,  p lus  pena l ty  and in te res t .

The aforementioned Notice was revised as a result  of  a conference held by

the  Sa les  Tax  Bureau on  0c tober  1 ,  1975,  to  re f lec t  a  tax  due o f  $6 ,272.70 .  A

Not ice  o f  Assessment  Rev iew was sent  to  app l i can t  on  October  23 ,1975,  wh ich

indicated the adjusted tax, plus penalty and interest.

5.  Appl icant contended that the Neighborhood Counci l  Housing Department

I^7as exempt from paynent of sales taxesl therefore, sales or use taxes were not

due on the mater ials which appl icant purchased for use or consumption in the

capit .al  improvement proj  ect. .



- 3 -

Applicant acted in good faith at al l  t imes

CONCTUSIONS OF LAW

A.  That  under  sec t ion  1101(b) (4 ) ( i )  o f  the  Tax  Law,  a  cont rac tor  must

pay sales tax on purchases of mater ials for use or consrunpt ion in erect ing

sLructures or buildings. At the time applicant entered into the contract vrith

the Neighborhood Counci l  Housing Department,  a contractor was l iable for the

tax on mater ials used or consumed in lump-sum capital  improvement contracts

with exempt organizaLionsl therefore, the t.ax determined to be due by the

Sa les  Tax  Bureau is  p roper  and cor rec t .

B .  That  the  app l ica t ion  o f  Ce l l -San Const ruc t ion  Co. ,  fnc .  i s  g ran ted  to

the extent that the penalty, as well as the int.erest in excess of the ninimum

statutory rate, are cancel led; that the Sales Tax Bureau is hereby directed to

modify the Not ice of Determinat ion and Demand for Payment of Sales and Use

Taxes Due issued on February 26, 1975 and revised on October 23, 1975 by the

Notice of Assessment Reviewl and that,  except as so granted, the appl icat ion

is  in  a l l  o ther  respec ts  den ied .

6 .

DATED: Albany, New York

SEP 2 8 r"j79
COMMISSION

ISSIONER


