
STATE OF NEW YORK
STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

Cent ra l  Aspha l t ,  Inc .

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / I / 7 7 - B l 3 L / l + .

AFFIDAVIT OF },IAIIING

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 7979, he served the within not ice of Determinat ion by mai l

upon Central  Asphalt ,  Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Cent ra l  Aspha l t ,  Inc .
4 0 0  E a s t  T h i r d  S t .
Watkins Glen, NY 14891

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of

pe t i t ioner .

Sworn to before me this

26Lh day of November, 1979.



STATE OF NEW YORK
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In the Matter of the Pet i t ion

o f

Cent ra l  Aspha l t ,  Inc .

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of
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under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / 1 / 7 7 - B / 3 1 / 7 4 .

AFFIDAVIT OF MAITING

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 7979, he served the within not ice of Determinat ion by mai l

upon Wil l iam H. Helfer ich the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Wi l l iam H. Hel fer ich
Harter, Secrest & Emery
700 Midtown Tower
Rochester, NY L4604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United St.ates Postal  Service within the State of New York.

That deponent furLher says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of t i t i

Sworn to before me this

26Lh day of November, 1979



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1979

Cent ra l  Aspha l t ,  Inc .
400 East  Th i rd  S t .
Watkins Glen, NY 14891

Gentlemen:

Please take not ice of the Determinat ion of Ehe State Tax Commission enclosed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 1139 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Wi l l iam H.  He l fe r ich
Har te r ,  Secres t  &  Emery
700 Midtown Tower
Rochester,  NY 74604
Taxing Bureau' s Representat. ive



S"IATE OF I{EW YORK

TATE TA)( CODIMISSICN

In the lb.tter of ttre Application :

o f :

CED0IRAL ASPHALII, INC. : DEIERMIIWIION

for Revision of a Determination or for :
Ref.und of Sales and Use Ta:<es rrnder
Articles 28 and 29 of ttre Tax Iaw for :
the Periocl June 1, 1971 through
Angust 3L, L974. :

Applicant, Central A.sphalt, Inc., 400 Eest third Street, Watkins

Glen, Nen^r York 14891, filed an apprication for revision of a deter-

nuination or for refirnd of sales and r:se ta:<es tlrder Articles 28 ard 29

of ttre Tax law for ttre periods June 1, 1971 ttrrough August 3L, L974

(File No. 11804).

A forrnal hearing was held before Julius E. Brarrn, Hearing Officer,

at tlle offices of ttre State Tax Cqnnission, One Marine Midland P7-aza,

Roctpsterr Nenv York, on October 24t L978 at 3:30 p.M. Applicant

atrpeared by llarter, Secrest and Hrery, Esqs. (William H. Helferictr,

rrr, Esq., of cor:nsel) . Ttre sa.les Tax Bureau apgearea b1z peter crottlz,

Esq. (Barq1 Bresler, Esg-, of cor:nsel.) .

ISSI'ES

r. ltlhether applica"rtts purchase of a mix-paver was e<enpt fron

ttrc irrgnsition of sales ta< r-rrder section 1115 (a) (12) of the Tax Law.

rr. lrlhether appricant's purchase of oil used in its mix-paver was

o<enpt frorn the inposition of sales and r:.se tax, pursr.rant to section

1115 (a) (15) of the Ta< Law.
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F]NDINGS OF FASI

1. On March 24, L975 pursr:ant to an audit, ttre Sales Ta< Bureau

issued a Notice of Determination and. Dernand for palznent of Sa1es and

Use Ta:<es Due against alplicant, Central A..sphalt, Inc., in tlre aror:nt

of $50'566.56, p}.rs penalty and interest of $15,688.04, for a total of

$66,254,60, for ttre periods Jr:ne I, 1971 ttrrough Augn:st 3L, L974.

Applicant had a credit dated Febn:arT 24, L976 for the period June 1,

1969 to Augrurst 3L, L972, which was applied to ttre above assessrent

(#90 ,756 ,075 ) .

2. On August. 9, J-.9'73, applicant pr:rcfiased a Mjdland Mj_x-paver

for $56,156.00, to be used jn its business of furnishing and applying

liquid asphalt. No sales tac was paid thereon. The mix-pa'rer r,uas

transtrnrEed to job sites by traiter and placed on ttre roadbed. Stone

drnrped into its hogper was mir<ed w"ittr oir to produce a cold-mix paving

rnaterial. The cold mix rlrould at tires be windrcnarcd at ttre desired

location or at a specified thickness (W b 9 inctres thid,< and frqn I

tp 12 feet wide) at tlre rear of the rnactrine by tlre r.rse of an accessory

called a screed. Ttris accessory wa.s nranufactured bV the Blar^l-Itrox

Conpany and was attaclred- to ttre nuix-paver. Itre screed spread otrt and

leveled ttre mix; tlren a roller u,rculd crcrrpact the mix onto tlre roaft^ray.

An operator was in clrarge of ttre rnixing of ttre stone and oil and

anottrer enployee opera.ted the screed, an integrral part of the rnix-

paver. The oil and elrnrlsion that was r:sed in ttre pro€ss was nranr:factr.ued

at applicantrs plants. Ttre salculations used to oqrpute tlre cost of

ttre oil htrich was used were taken fran atrpricantrs bi.d streets.

Alplicant infreqr.rently mir<ed just stone and oil in tlre

and &.rr@ tlre rnaterial jnto a pile when suctr naterial was needed at

drivarays.
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Bid requirellents orr jobs taken b1' apg:.licant frcnr variorr.s courrties

in Nq,v York did not separate labor and rnaterial costs.

CONCTUSICNS OF LA9,'T

A. llhat &rring ttre periods at issue, section 1115 (a) (I2) of the

Ta< Lavr provided an exercption for rnadrinerlz or eqrripnent r:.sed directly

and exclusively i-r: the production of tangiJrle personal properby (Ittis

section was anended to read "direcbly and p@cminat[" effective

Septenber L, L974). Ttris enenption is not available to applicarrt, for

the purctrase of mix-paver, since in add:-tion to mixing ttre corponenLs,

ttre rnactrjne (tlrrough ttre screed) applied ttre cold mix to the sr:rfacre

at a predetermined depttr and widttr, and. also leveled it; thereforre,

applicant was liable for ttre sales tax on the purctrase of the mix-

trEVer.

B. Tfiat during ttre periods at issue section 1115 (a) (15) of the

Ta< Lar,r provided for an exerption for tangiJrle personal prognrQr sold

to a contractor and tlren used 5n inprovirrg or retrniring ttre reaf

property of ari e:',erpt organization. Ttris o<erption wa.s not available,

unless the tangible personal properQz was to becore an integrral part

of tlre real proS:erty and was to be resold to ttre exerrpt organization

before it becare a part of ttre real properQz. (Thjs section raas also

anended effective Septenber L, L974r. In viervr of ttre fact that tlre

bids let bV the nn:nicipalities were for lurp sun contrasts (totat

naterials and labor) , the requirenents of section 1115 (a) (15) r,ere not

ret; therefore, applicant is liab1e for sales ta:< on ttre oil used in

the nrix-paver, in ttre perfornwrce of capital to real

property. Matter of Speet Associates -v- GallnEn 36 AD2d 95, aff'd 29

}[y2d 902.
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C. That t}te application of Central Asphalt, Inc. is denied and

the Notice of Determination and Denrand for Palznent of Sales and Use

Taces Dre issued March 24, L975 is sr-rstained.

DA3ED: Albany, Ner,r York TN( CONT/ESSIOD{

Nov 2 6 1979

A
v\"tG ft.'-


