
STATE OF NEW YORK
STATE TAX COI{MISSION

In the Matter of the Pet.ition

o f

Cami l la '  I ta l ian  Cu is ine ,  fnc .

and Camil le Bonceto, fndiv.  & as off icer

for Redeterrnination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

uoder Article 28 & 29 of the Tax Law

for jhe Years 1973 - 1975.

AFFIDAVIT OF IAIIING

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

7th day of September, 1979, he served the within notice of Deterurinat.ion by nail

upon Cami l la r  I ta l ian  Cu is ine ,  Inc . ,  and Cami l le  Bonceto ,  Ind iv .  &  as  o f f i cer ,

the petitioner in the within proceeding, bV enclosing a true copy thereof in a

securely sealed postpaid rrrapper addressed as fol lows:

Camil lat  I ta l ian Cuis ine, Inc.
and Camille Bonceto, Indiv. & as officer
1375 Mulberry Ave.
Flushing, l i [Y 11355

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that tlre address set forth on said rlrrapper

pet i t ioner.

i n a

of the

herein

of the

Sworn to

(;,n u",



JAHES H. TUTLY JR., PRESIDENT
I"IITTOIII KOERNER
THOMAS II. TYNCII

JOHN J. SOTTECITO
DIRECTOR

Telephone: (5fg) 457-1723

September 7, 1979

Camil la '  I tal ian Cuisine, Inc.
and Camil le Bonceto, Indiv.  & as off icer
1375 Mutberry Ave.
Flushing, NY 11355

Gentlemen:

Please take notice of the Determination of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1f38 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Ru1es, and nust be commenced
in t'he Suprene Court of the State of New York, Albany County, within 4 nonths
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with thie decislon may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12221. Said inquiries will be referred to the proper authority for
reply.

Sincerely,
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Peti t ioner '  s Representat ive

Taxing Bureau's Represenf,ative



STATE OF NEW YORK

STATE TAX COMMfSSION

In the Matter of the Application

o f

CAIiIILLE ' S ITALIAN CUISINE, INC.
AND

CAMILLE BONACETO, Individually and
as Of f icer

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September l ,  L973 through
Apr i l  16 ,  1975 .

DETERMINATION

Appl icants ,  Cami l le 's  l ta l ian Cuis ine,  rnc.  and Cami l le  Bonaceto,

ind iv idual ly  and as of f icer ,  L37-25 Mulberry  Avenue,  F lushing,  New

York 11355,  f i led.  an appl icat ion for  rev is ion of  a  determinat ion or

for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax

Law for  the per iod September 1,  1973 through Apr i l  L6,  L975 (F i Ie  No.

17903 ) .

A smal1 claims hearing was held before Arthur Johnson, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Center ,  New York,  New Yorkr  or l  November 30,  L978 at  10:45 A.M.

Applicant Camil le Bonaceto appeared pro se and for the corporation.

The Sal -es Tax Bureau appeared by peter  Crot ty ,  Ese.  (Wi l l iam Fox,

Esq . ,  o f  counse l ) .

ISSUE

Whether the Sal-es Tax Bureau properly determined addit ional

sa les taxes due f rom appl icant  Cami l lers  I ta l ian Cuis iner ' Inc.  for  the

per iod september l ,  1973 through Apr i l  L6,  1975,  in  accordance wi th

the prov is ions of  sect ion 1138 (a)  o f  the Tax Law.
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FINDINGS OF FACT

1.  On Apr i l  18,  L975,  the Sales Tax Bureau was not i f ied of  the

sa le  o f  Cami l l e ' s  I t a l i an  Cu is ine ,  I nc .  (he re ina f te r  "Cami l1e ' s " )  by  a

Not i f icat ion of  Sale,  Transfer  or  Ass ignment  in  Bulk  (ST-274' )  which

was sent  by the purchaser ,  Raps Pizza,  Inc.

2.  On November 6,  L975,  as the resul t  o f  Cami l le 's  fa i lure to

submit  in format ion requested in  a Bulk  Sale Quest ionnai re (ST-450) ,

the Sales Tax Bureau issued a Notice of Determination and Demand for

Payment of Sales and Use Taxes Due for the period September Lt L973

th rough  Apr i l  16 ,  L975 .  Sa id  No t i ce  was  fo r  $2 ,026 .93 ,  p lus  pena l t y

and  i n te res t  o f  $565 .64 ,  f o r  a  to ta l  o f  $2 ,592 .57 .  The  assessmen t  was

based on an est imat ion that  the restaurant  had $5,000.00 in  taxable

sales per  quar ter .  Credi t  was g iven for  the sa les tax prev ious ly

remi t ted.  Addi t ional ly ,  a  bulk  sa les tax of  $24A.00 was inc luded in

the assessment .

3.  Cami l le 's  f i led New York s tate and local  sa les and use tax

returns for the period September L, L973 through February 28, L975.

The Sales Tax Bureau has no record of a return being f i led for the

per iod March L,  L975 through Apr i l  16,  L975,  the date of  the bulk

sa Ie .

4. Upon receipt. of an application for a revision of the deter-

mination, the Sales Tax Bureau conducted an audit of Camil le's available

records,  which consis ted of  Federa l  tax returns only .

On audit '  the Sales Tax Bureau found that purchases which were

reported on Federal income tax returns exceed.ed the sales reported. on

sales tax returns which were f i led for  correspondj -ng per iods.
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Merchandise purchases obtained from the Federal income tax returns

were marked up an est imated I50? to  determine taxable sa les.  This

procedure disclosed tax due in substantial ly the same amount as was

shown on the Not ice issued on November 6,  L975;  therefore,  no adjust -

ment  was made to sa id Not ice.

5.  Appl icant  Cami l le 's  fa i led to  submit  documentary or  o ther

substantial evidence to disprove the Sales Tax Bureaur s determination

that  addi t ional  sa les tax was due.

CONCLUSIONS OF LAW

A. That the Sales Tax Bureau properly determined the amount of

tax which was due from such information as was available, within the

meaning and in tenL of  sect ion 1139 (a)  o f  the Tax Law.

B.  That  appl icants  fa i led to  susta in the i r  burden of  prov ing

that the determination was incorrect.

C.  That  the appl icat ion of  Cami l le 's  l ta l ian Cusine,  Inc.  and

Cami l le  Bonaceto '  ind iv idual ly  and as of f icer ,  is  denied and the

Notice of Determination and Demand for Payment of Sales and Use Taxes

Due issued November 6,  L975 is  susta ined.

DATED: Albany, New York

SEp Z ru29

IONER


