
STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Fauna Pet Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  1 2 / 7 / 7 2 - 1 7 / 3 0 1 7 5 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28Lh day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon Fauna Pet Corp.,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Fauna Pet Corp.
140 E.  14 th  S t .
New York, Ny 10003

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent. further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

fore me this



STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Fauna Pet Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  L2 / t /72-71 /30115.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fj-nance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Determinat ion by

mai-I  upon Benjamin Goldberg the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Benjamin Goldberg
60  E .  42nd  S t .
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponenL further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said r,rrapper is the last

known address of the representative of the petit ioner.



JAMES H. TUITY JR., PRESIDENT
MITTON KOERNER
THOMAS H. IYNCH

JOHN J. SOI,IECITO
DIRECTOR

Telephone: (518) 457-L723

Septenber 28, 7979

Fauna Pet Corp.
1 4 0  E .  1 4 r h  S r .
New York, NY 10003

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f f fg &, 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York Stat.e Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

S incere ly ,

Pet iLioner '  s Representat ive
Benjamin Goldberg
6 0  E .  4 2 n d  S t .
New York, NY 10003
Taxing Bureau' s Representat ive



STAf,E OF NEW YORK

STAf,E Tru( CCI4MISSIONI

In ttte ltfatter of tkre Application

of

EAT]I\trA PET CORP.

for Revision of a Determination or for
Refi.rrd of Sales and Use Taces under
Articles 28 and 29 of ttre Tax Lalu for
ttre Period Decenber L, L972 ttrrough
Novernber 30, 1975.

DETERMINATICN

Applicant, Fan:na Pet Corp. , L40 East l4th Street, Nerv York, Ns^r York 10003,

filed an application for revision of a determination or for refimd of sales and

use ta><es r:nder Articles 28 and 29 of ttrc Tax lat^r for the period Deaernber L, Ig72

through Novenber 30, 1975 (File No. 1475I).

A sna1l claims hearing was held before Arthtrr Johnson, Hrearing Offier, at

the offices of ttre State Ta< Conmission, 1\^D l^Icrld Trade Center, iiler York, ltrenr

York, on Decenber L2, L978 at 9:15 A.M. applicant atrpea:red by Benjanin Coldberg,

CPA. The Sales Tar< Br:reau apgnared hy Peter Crotty, Esq. (William Fox, Esq., of

cor:nsel).

ISST]ES

I. I,ihetfrer applicant is liable for sales or use tar on tlre purctrase of food

consured by animals held for sale in ttre regular oourse of business.

fI. lrlLrether tlre Notice of Determination and Dsnand for Palnent of Sales and

Use Taces Due issued by ttre Sales Tax Bureau was proper and oo:rect.

FINDINGS OF FACT

1. Or Aprit 2L, L976 as the result of an audit, ttre Sales Tax Bu:reau

issued a Notice of Deterrnination and Demand for Palznent of Sales and Use Ta><es

Dne against applicant for tlre period. Deaenber L, Ig72 through Novenber 30, 1975.
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It was issued for $31636.94, plus penalQr and interest of $Ir289.02, for a total

o f  $a,925.96.

2. Applicant otrnrated a retail pet. shop.

3. Ihe audit conducbed by ttre Sales Ta< Bureau disclosed tlrat applicant

failed to pay a sales or u.se ta< on pr:rctrases of miscellaneous elpense items,

fil<ed assets, and pet food. The ta:<es of $419.00 which \^Ere assessed on t}te

e>pense iteJrs arrd fixed assets are not at issue.

The anpurrt of pet food purchases was determined frqn a general ledger

accrcunt entitled. "Food, and Srrypliesr' as re5nrted on the "cost of goods sold"

section of applicantrs Federal incone ta< returns. Srch pr:rctrases to'taled

$42,894.00 for the ar:dit period, with ta>< due ttereon of $3,2L7.94.

4. aprplicant subrlitt€d sr:bstantial docr"urentaqz evidence to strcrp that the

taxable pr:rchases determined by the Sales Ta< Br:reau r,vrere incotrect. Ttre Sales

Ta>< Btrreau inch:ded in taxable pr:rdrases suctr items as cash purchases of pet food

and other srryplies on vtrictr sales #ur had been paid. It also jncluded packaging

rnaterials purctrased for resale.

Ttre ann:nt of E:rctrases, excluding itens on wtrictr sales ta:< had been paid

and also pa.cJcaging materials pr-rchased for resale, was $24,495.00 for pet food

md $a ,42L.00 for srpplies.

/Sp1icant conceded that ta>< is olring on said srpplies.

5. Applicant contended ttrat the pet food is exenpt frcm tlre ingnsi.tion of

sales or use ta< under section 1I01(b) (4) (i) of tlre Ta< La,u as a physical ccnr

ponent part of tangible persornl property to be sold.

@plicant furttrer contended ttnt the pet food is exenpt b1z wirh.r-re of 20

NYCRR 527.5 (b) (2) ' vtrr"ich provides that "maintahhg, serrricing or repairing

tangible personal prognrty is not taxable if ttre properEy maintained, senriced or

relnired is held for sale in the regular course of business."
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6. Applicant acted in good faith at all tjrres.

CCICI.;USIONS OF LAgf

A. That section 1101(b) (4) (i) of ttre Ta>< La^r defines retail sale to be ,'a

sale of tangiJole personal property to arry person for arry purpose, other ttran

(A) for resale as suclr or as a ptrysical conponent part of tangible personal

Properblz. . .. "

B- Ihat applicant's purchases of pet food constituted retail sales of

tangiJrle 5:ersonal property not held for resale as such or as a physical ccrgnnent

part of tangiJcle personal poryerty; therefore, applicant is liable for sales

tax on such purctrases.

c. ThaL tlre Sales Ta< Bureau's assessrent was enpneous as indicated in

Finding of Fact "4". The anor:nt of pr:rchases vltrictr was held sr:lcject to tax is

hereby reduced Lo $24,495.00 for pet food arfr, g4,421.00 for supplies.

D. Ttrat ttre application of Fau:a Pet Cor?. is granted to the extent indi-

cated j-n Conch:sion of r,aw rrcrt; ttrat ttre Sales Tax Bureau is hereby directed to

nndify ttre Notice of Deterrni.nation and Dernand for palznent of sales and use

Taxes Due issuedApril 2I' L976, together lrittr int€rest orputed at the rninirrun

statutory rate; and ttrat, e><cept as so granted, the application is in all other

respects denied.

DMED: Albany, Nenr,r York

SEP 2 I 1e7s
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STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEUU YORK 12227

STATE TAX COMMISSION
JA]'IES H, TULIy JR., PRESIDENT

I-IILTON KOERNER
THOMAS H. TYNCH

JOHN J. SOI.IECITO
DIRECTOR

Telephone: (518) 457:7723

September 28, L979

Fauna Pet Corp.
140 E.  14 th  S t .
New York, NY 10003

Gentlemen:

Please take notice of the Determination of the State Tax Comurission enclosed
herewith.

You have now exhausted your right of revievr at the administrative leve}.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the $tate Tax Commission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be commenced
in the Suprene Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries conc€rning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commisaiooer and
Counsel to the New York State Department of Taxation and finance, Albany, New
York 12227. Said inquiries will be referred Lo the proper authority for
reply.

Sincerely,

Pet i t ioner '  s Representat ive
Benjamin Goldberg
60 E.  42nd St .
New York, NY 10003
Taxing Bureau's Representative
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snMs EH( ccts{r.$grcN

In t&e lfiatter of the Appli.cation i

o f 3

reuDB gEr cmP. :

fs brrisLqr of a Deterrninatlsr or for !
refurd of Sales arri Use Ta:es wder
arelcLeE 28 and 29 of the Tax lan fon I
tlro Perlod [teosrber L, 7572 thru$r
bbvefibar 30, 1975. 3

ffiXMMINAtrIcDI

Appltcarrt, Fanna Fet @r1)., 1{0 East 14th S@t, lEe Yclcr lil6,t Yod( 10003t

fll€d an ryptlcatisr for rsvLsisr of a de&mdnatisr or for refrnd of sa].s sd

utp ta:Gs wer ArLtcI€e 28 ard 29 of tlre Tarc lglt for tle perioil Doo€nbor L. 7972

tnmrgilr Novenber 30r 1.975 (E,iJ.e t\t). I475Il.

A snall ct airre trcaring wae hcld before 
"th" 

Jdrudr' Ijbaring Offlen' al

tfie offims of ttp Stato Tax OcrnnleeLat, flp l{orld $tade ffir, likn Yorlc, Ncr :

Yod(, on Deoenber 12, 1978 at 9:15 A.l{. AFplicant rypearea be/ Benjdnfn @ldber!,

CPA. ItE Sal,es Tax hrreau amearea b1l Feter Ootty, Esq. (WiI-LLan Fo<, Eaq., of

ISI$IES

I. ltntlnr aSplicant is ti"abfe fpn sal@ or use ta:< cr tlte ps&aee of food :i '

srsrmed bV anjrmls b61d for sefo in Ute qul-ar mlroc of hralness.

II. Iftetltor tira Notie oi rremunjnatlsr and Denrard fc Palnent of Sale arrl

Use Tax€s D.s lssted h1r the Sal,s Tax hrrrEau rns Pllqnr and orrecto i

ry ', ""' 
1. At AprU 2L, Lg76 ae tlr6 tesrflt of, ar atdit, tlre 8a1e trax Brreqr

ls$nd a No,tie of &untnatton srd Demard for Palnent of Sals arrt Uge Tas

Un agafust agplicant f,c tlre partod Dooenber L, Lg72 tfrrtugh lhrcrrber 301 1!)?5i
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It was j-ssued for $31636.94, plus penaLty arxf jntenegE of $11289.02, for a total

o f  g4r925.96.

2. ASplicant cgnrated a retail- 5nt slnp.

A - r - 5  r - - -  .3. Ttra arsit qrercted ry t}re Sales Tax hrreau qi""lTd Urat ag>ticant

faifed to pay a saLes or use tar< on Err*a*s of mis€Llarsuo €Dpenee ltems,

ffucd assets, arrt pt f@d, fhr tal€g of $419.00 l*rich r€ra assessed m the

e:<pense itene arut fjJ<ed asseta are rot at issue.

flhe annunt of trnt foocl purcfraees was deteunirred fnn a guteraf led6r

aaccn$t errtitled nFbod ard'arypfiesr' as rrryo*ea qr t}le 'i@st of goods eold"

eectict of a6plicantrs F€deral indm tal< rsburns. Sucfi 1rEctrases tolaleal.,
' : 1 ' - J
.  . j . i

$421894.00 for ttre arrdit lnrlod, hrttlr tan due ttrerecr of fi3r2L7.94. ,

4. ApPlicant srrbrnltted sdrstintial eocurerrtary evridere to stnil that tle

Exabf.e Errc*rases deteurdred by tlE Safes Tax hueau rcre lrroncct. The Saf€e
! s  . . .

Ta:r Bureau jnclrded in ta:<able eurctrases srrtr ltsrts as caeh gnrcfrases of pet food

alld o'ther sr4p1i.es qr Hrtric*r salcs til( had bst pai.d. It also Ucfrg packagrlrgr.,, l

rnaterlals *-ry for nEsale.

lhe anrunt of gnrrctrases, ercJ.rrdJrg items qr wtrlctr sales *. t* U"*, p"ia 
'- l 

" 
'-

arrd aLEo pactcaglng fiatertals Frchageal for resal€, wag $Z4r4gS.O0 fs pe,t fdcl

ard $41421.00 for sr4plles.

Applicant qeded that ta:r ls orjrry qr said sqplles.

5. AEp1icant srtended ttrat tIE pet, food is elerp't, frqr the inpeittcr of

pcrent part of t€rgibf€ persoral pmperty'to be eof.d.

Awl:icant ftrrttrer srtaded, that the pst f@d is euryt ty vj:rtrn of 20,: "'- ,, ,

MryfR 527.5(b) (2), r*hLch prqvfd€s tlrat rrnintaJning, senrtctrg on repairlrrg

tangibl€ perecnaf propefty is not ta:<able if tle prpperty rnalrrtairdr.salrrLd qr

i t*puir*a is held fon sale ln UE regrfar 
ry 

of hlginess. " l
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6. Alplioant acted fn good falth at rrl tlms.

C TSIISICIIS G IAW

A. Ttrat s€stiqr Lt0lb) (4) (i) of tlp Toc'Iar &flnos rstatl sbb b ba*ra

asl"e of tagibt.c persmar pLlporty to any pellsan for alry .[nElBo, 
"tp" 

gryr ]'

0A') for reeale as $d or aa a phletcal qrpqrsrt part of tagfbb permaf

5EE6EE!y. . . . r1

B. T.hat a4p];lent'e prnchasc of 5nt, food qrgtttrrtcd retalt gaLes of

tmgible perpqtaf pllpqrEy rd, h6fd ror msafe as &dl G ar a plyatcal urpcnnt

part of tangLble pereqral pcp€rts}zr tlpmfm, 4plicant is UabI€ fc sales

: 'tax dr suctr prctrasas

C. fhat UE sales Tan Buneaurg asssasrEmt, ma ertrorpcus ae intltoamdl tn

rfrdJJtg of Fact n4". rhe urnart of Frrrctraeea fiicfi me lnLd subj6ct, to ta!( ts

tpr€bet mdled to $241495.00 for pet, f@d ant 94,421.@ for en*plLee,

D. Ihat ttle apLicatton of Farna Psb CGE. ta g:arrtd b t}re erstdrt htl-

cated in hrclusiqr of Lant 'Cn; that tha Sal€s Tar &mau is hstrrbry dfucctsd to

mdtfy tln Hotie of Detemtfuiatlsr md Demd for Palaurt, of Sals 
1d 

OUt 
,

Tares Dle isstrcd Aprll 2!, Lg76, togetter wlth interaet crngrtea at tte Etirrtrun

etatrrtcY rate; a$d thstr 6!cFt, as ao gncanted,, t$ appU,cattcr tE in alt o'ther

rcspects dsried.

DNIED: Albany, lbr Yor{<

sFP 2 B 1979




