
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

ITIS CrcAR CO., rNC.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f Sales and Use
Taxes under Art ic le (s) 28 arrd. 29 of the
Tax Law for rhe x€r4lr{5qoolr(Period@!
September 1, 1972 through August 31, 1975.

Sta te  o f  New York
County of AIbanY

John Ht;hn ,  be ing duly sworn,  deposes and says that

she is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and rhar on rhe 14th day of Febrlmry ,  Lg79, r i t re served rhe within

Noti-ce of Deterrninatlon by @oo$dded$(mail upon FTIS Cigar Co., tr:c.

by  enc los ing  a

a s  f o l l o w s :

@ the  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

t rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

FHS Cigar Co., Inc.
460 Seventh Avenue
New York, NY 10001

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ra te  o f  New York .

That deponent further says that the said addressee is the )@pl:gomEa00ee(

sfuOttd pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  @ pet i t ioner .

AFFIDAVIT OF I',IAILING

Sworn to before me th is

14th day of Febniary

rA- 3 (z /7 6)

Le 79.



STATE OF NEI^I YORK
STATE TAX COMI{ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FIIS CIGAR C0., INC.

For a Redetermination of a Deficiency or
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f Sales and Use
Taxes under Art ic le (s) 28 and 29 of rhe
Tax Law for rhe ttegds};gg1 period (q)
September 1, 1972 ttrrough AWust 31, 1975.

Sta te  o f  New York
County of Albany

John ifuhn , being dul-y sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of Febrr:ary , Ig79 , xhe served rhe wirhin

Notice of Determilation by drxrtif*ed) mail upon David Ehrlieh, CPA

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
Davld Ehrllch, CPA

as follows: David Ehrlich & Co.
3BO YAa:.son Avenue
New York, NY 100U

and  by  depos i t . i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  Pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resenEa t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

14th day of tr'ebniary , 1979.

AFFIDAVIT OF I',IAILING

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

A*cuarf 14, 19?9

C{.ffi Co,' Ifio,
slwrtlr A*uxx
!d{t, ffi }ffif

0artl.mrt

Please take notice of the .tbtemtl'ttlqr
of the State Tax Commission 

-enc-loSed 
herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) l lS & l2{3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany C.ounty, within S tffi ltlto
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

nsl
q60
k

Joldt Chgtan3Y
$ilrfng ilmlr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA- t .12  (6 /77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

FHS CrGAR C0. ,  rNC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articl-es 28 and
29 of the Tax Law for the Period September 1,
L972 through August 31, 1975.

DETERMINATION

Appl icant,  FHS Cigar Co.,  Inc.,  460 Seventh Avenue, New York, New York 10001,

filed an application for revision of a determination or for refund of sales and

use taxes under Articles 28 and 29 of the Tax Law for the period Septernber L, L972

through August  31 ,  L975 (F i le  No.  15317) .

A small- claims hearing was held before Joseph Chyrywaty, Ilearing Officer' at

the offices of the State Tax Commission, Two World Trade Center, New York, New York,

on May 16, L978 at 2:45 P.14. Appl icant appeared by David Ehrl ich, CPA. The Sales

Tax Bureau appeared by Peter Crotty,  Esq. (Wil l ian Fox, Esq.,  of  counsel) .

ISSUE

Whether applicantts sales tax returns properly reflected the correct amount

of sales and use taxes due.

FINDINGS OF FACT

1. Appl- icant,  FHS Cigar Co.,  Inc.,  f i l -ed New York state and loca1 sales and

use tax returns for the period September 1, L972 through August 31'  1975.
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2. As the result of a field audit perfor"med by the Sales Tax Bureau' a

Notiee of Determination and Demand for Payment of Sales and Use Taxes Due dated

March 31, 1976 was issued against FIIS Cigar Co.,  Inc. in the amount of $7'550'43'

p ]_us  pena l ty  and in te res t  o f  $2 ,844.51 ,  fo r  a  to ta l -  o f  $10 1394.94 .

3. Applicant operated a luncheon business in mid-tor'rn Manhattan' Sales

consisted mainly of fast-food items, tobacco products and candy' Other sal-es

include non-taxable items such as packaged cakes and fruit juices' There were no

seating facil-ities on the premises.

4. On audit, the Sal-es Tax Bureau determined that appl-icant did not collect

sales tax. This determination was based on the fact that the auditor observed

sales being rung on the cash register in a lump-sum amount, and al-so that no sign

was displayed showing the individual price of items and the applicable sal-es tax

thereon. Applicant divided gross taxable receipts by one hundred plus the tax IaLe'

to arrive at taxabl-e sal-es. For the audit period, the amount deducted from gross

receipts and reported as sales tax by appl icant was $52 1846'24'  The Sal-es Tax

Bureau considered this amount as additional receipts and assessed sal-es tax of

$3 ,923.65  thereon.

The audit al_so discl-osed sales tax due of $2 ,693.58 (based on a disal-lowance

of non-taxable sales) and use tax due of $933.20 (based on the purchase of various

expense items). These two areas are not being dispuced.

5. Applicant had a sign displayed on the premises stating that the price of

all items sold included sales tax. The sign also had an illustration showing the

selling price of one item, the amount of tax to be collected and the total sales

pri-ce.
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Applicant did not give a receipt to its customers.

CONCLUSIONS OF LAW

A. That the sign displayed by applicant was sufficient evidence to show that

sales tax r^ras col lected on appl icantrs sales.

B. That applicant reported and paid the proper amount of sales tax l^tith

respect to the taxable sal-es reported for the period September 1, 1972 through

August 3I,  Lg75; therefore, the addit ional sales tax assessed in the amount of

$3 ,923 .  65 is cancel- l -ed.

C. That the appl icat ion of FHS Cigar Co.,  Inc. is granted to the extent

indicated in Conclusion of Law "Bt'; that the Sales Tax Bureau is hereby directed to

nodify the Notice of Determination and Demand for Palment of Sal-es and Use Taxes

Due dated March 3I,  1976 and that,  except as so granted, the appl icat ion is in al l

6 .

other respects denied.

DATED: Albany, New York
I l ahz " r r a r . n r ' lA  lOTO

. t  + t t  L J t /
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' /  
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*". t')'t'rt ^'
COMMISSIONER i.

COMMISSION

COMMISSIONER


