
STATE OF NEW YORK
STATE T$( COM},IISSION

In the Matter of the Pet.ition

o f

Frank M. & Sons, Inc. Flower

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 of the Tax Law

foq the  Per iod  3 /7171-513I /74 .

AFTIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

7th day of September, 7979, he served the within notice of Deternination by mail

upo[ Frank M' & Sons, fnc. Flower, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid h'rapper addressed as

fol lows:

Frank M. & Sons, Inc.  Flower
Ludlam Ave.
Ba1vil le, NY tI7O9

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before rne this

7th dayr-ef*{gptember, L979 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petit ioner herein

is the last known address of the

7n
7th daya.ef*Sqptent
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

Frank M. & Sons, fnc. Flower

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 of the Tax Law

fo r  t he  Per iod  3 lL l7 t -5 /3L /74 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of ager End that on the

7th day of September, 1979, he served the within notice of Determination by nail

upon Edward C. Keller Lhe representative of the petitioner in the hrithin

proceeding, by enclosing a trqe copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr .  Edward  C.  Ke l le r
5 Highland Rd.
Glen Cove, NY ].1542

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this



JAMES H. TUttY JR., PRXSIDENT
}III.TON KOERNER
THOI-IAS II. TYNCH

JOHN J. SOLLECITO
DIRECTOR

Telephone: (518) 457-t723

September 7, 1979

Frank M. & Sons, fnc. Flower
I,udlam Ave.
Bayv i l le ,  NY 11709

Gentlemen:

Please take not ice of the Deterninat ion of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & L243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice LaH's and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

. , , . . r
*-4:-

,o-re,/

cc: Petit ioner's Representative
Edward C.  Kel ler
5 Highland Rd.
Glen Cove, NY 71.542
Taxing Eureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl- ication

o f

FRA\IK M. FLOWER & SONS, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod March \ ,  L97L through May 31,
L974 .

Wlrether  appl icant '  s  bus iness

oysters constitutes manufacturing

i t  const i tu tes farming.

DETERMINATION

Appl icant ,  Frank M.  F lower & Sons,  Inc. ,  Ludlam Avenue,

Bayvil le, New York, f i led an application for revision of a determina-

t ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of

the Tax Law for  the per iod March l ,  L97L through May 31,  L974

(F i l e  No .  12845 ) .

A sma1l claims hearing was held before Joseph Chyrywaty, Hearing

Off icer ,  4 t  the of f ices of  the State Tax Conrn iss ion,  Two Wor ld Trade

Center ,  New York,  New York,  oD June Lg,  L978 at  1 :15 P.M.  Appl ieant

appeared by E.  F.  Henderson,  Esq. ,  Rober t  Eberbach,  CPA and Edward

Kel ler ,  CPA. The Sales Tax Bureau appeared by Peter  Crot ty ,  Esq.

(Robe r t  Fe l i x ,  Esq . ,  o f  counse l ) .

TSSUE

act iv i t ies of  growing and se l l ing

(mining or extracting) or whether



s ta te

L97L

Notice of Determination and

Taxes Due dated January 28,

$1 ,393 .80 ,  p l us  pena l r y  and

-2

FINDINGS OF FACT

1-.  Appl icant ,  Frank M.  F lower & Sons,  Inc. ,  f i led New York

and local  sa les and use tax returns for  the per iod March l ,

through May 31, L974.

2.  As the resul t  of  an audi t ,  the Sales Tax Bureau issued a

Demand for PaymenL of Sales and Use

L975 against applicant in the amount of

i n te res t ,  f o r  t he  pe r iod  March  1 ,  L97L

th rough  May  31 ,  L974 .

3.  On May 6,  L974,  appl icant  s igned a "Consent  Extending Per iod

of  L imi ta t ion for  Assessment  of  Sales and Use Taxes Under  Ar t ic les

28 and 29 of  the Tax Law" (ST-578) ,  extending unt i l  June 30,  L975

the date that tax may be determined for the taxable period March 1,

L97L through February 28,  L974.

4.  In  the course of  i ts  audi t ,  the Sales Tax Bureau's  Audi tor

considered appl icant 's  bus iness operat ions to  be that  o f  min ing or

ext ract ing and as such,  he ld appl icant  l - iab le for  sa les and use tax

on  pu rchases  used  i n  sa id  ope ra t i on ,  pu rsuan t  t o  sec t i on  1115(a ) (12 )

of the Tax Law. The Auditor also found taxes due on other purchases

which are not  a t  issue here.

5. Applicant is engaged in breeding and raising oysters under

ar t i f ic ia l  condi t ions.  This  is  a  process of  sc ient i f ic  cu l t ivat ion

under  contro l led greenhouse condi t ions.  The f i rs t  s tage of  the

development process is spawning. Spawning takes place in a laboratory
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where fert iLization is control led. The fertLLlzed eggs are then

mixed with water and put into tanks where the oyster larvae develop

and grow.  In  the next  s tage of  the process,  i t  a t taches i tse l f  to

any hard surface, example: oyster and clam shells or wood. Wtren

th is  happens,  the larvae star t  to  grow thei r  own shel ls .  At  th is

point ,  the larvae are ca l led seedl ings.  The f ina l  s tage of  growth

occurs af ter  the seedl ing drops of f  the hard sur face.  The seedl ings

are then placed in oyster beds in the harbor and left to mature

before they are harvested.

6.  Appl icant  contended that  the operat ion descr ibed here in is

farming and that "mining or extracting" is not the proper classif i-

cation for his business, since the only thing taken from the harbor

is that which was put there by him as part of the growing process.

CONCLUSIONS OF LAI^I

A.  That  Treasury Regulat ion Sect ion L.L75-3 def ines the business

of farming to include f ish farms. This section further defines a

fish farm as an area where f ish are groltn or raised, as opposed to

merely caught or harvested; that is, an area where they are art i f i-

c ia l ly  fed,  protected and cared for .

B.  That  Webster 's  New Col leg iate Dic t ionarv def ines " fam"

inter  a l ia ,  3s "a t ract  o f  water  reserved for  the ar t i f ic ia l  cu l t iva-

t ion of  some aquat ic  l i fe  form.  "
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C. That applicant is engaged in farming within the meaning

and in tent  o f  sect ion 1115(a)  (6)  o f  the Tax Law and,  therefore,

qual i f ied for  the exempt ions pursuant  to  that  sect ion.

D. That any taxes which applicant was held l iable for, pursuant

to  sec t i on  1115(a )  (12 )  o f  t he  Tax  Law,  a re  cance led .

E.  That  the appl icat ion of  Frank M.  F lowers & Sons,  Inc.  is

granted to the extent of reducing the addit ional- sales or use taxes

due for  the per iod March 1,  L97L through May 31,  1974,  so as to

conform wiLh Conclusion of Law "D"; that the Sales Tax Bureau is

hereby d i rected to  accord ingly  modi fy  the Not ice of  Determinat ion

and Demand for Payment of Sales and Use Taxes Due dated January 28,

L975 and that ,  except  as so granted,  the appl icat ion is  in  a l l -  o ther

respect .s  denied.

DATED: Albany, New York

SEP ? 197e

COMMISSION

V*-rc..."- }C"*^ --


