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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Atco Ceramics Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  | L / 3 0 1 7 3 - t t / 3 0 / 7 4 _

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of

the Department of Taxat ion and Finance, over 18 years of age, and that on the

29th day of February, 1980, she served the within not ice of Determinat ion by

mai l  upon Atco Ceramics Corp.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Atco Ceramics Corp
Cass  & Jackson Sts .
Kelport, NJ

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn to before me this (  I29th day of February, 1980. \ /nA-.,3rC-i-..*l ?I

)'' 
-",^o. //nz,flo
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STATE OF NEI./ YORK
STATE TAX COMMISSION

In  the Mat ter

Atco Ceramics Corp.

the Pet i t iono f

o f

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  t I /3A/73- t t /30 / i4 .

State of New York

County of Albany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of
the Department of Taxat ion and Finance, over 18 years of age, and that on the
29th day of February, 1980, she served the within not ice of Determinat ion by
rnail upon Alan l{asserrnan the representative of the peti,tioner in the withia
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Alan Wasserman
P . O .  B o x  1 0
Woodbridge, NJ 07095

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Post.al  service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t ioner.

Sworn to before me th is

29th day of  February,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

February  29 ,  1980

Atco  Ceramics  Corp .
Cass  & Jackson Sts .
Ke1ryort, NJ

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concernigrg the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Alan Wasserman
P . O .  B o x  1 0
hloodbridge, NJ 07095
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

ATCO CERAMICS CORP.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for
the Periods Ending November 30, I973,
February 28, 1974, August 31, 1974 and
November 30, 1974.

DETERMINATION

Corp .  ,  i s  a  vendor  requ i red  to

App l ican t ,  A tco  Ceramics  Corp . ,  Cass  and Jackson St ree ts ,  Ke5por t ,  New

Jersey, f i led an appl icat ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax law for the periods

November 30, 1973, February 28, 7974, August 31, l9 i4 arrd November 30, Lg74

( F i l e  N o .  1 5 0 2 5 ) .

A  fo rmal  hear ing  was he ld  be fore  Har ry  fss le r ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  December  13 ,  1977 a t  9 :15  A.M.  App l ican t  appeared by  l { i len tz ,  Go ldman

& Sp i tzer ,  Esqs .  (A lan  Wasserman,  Esq. ,  o f  counse l ) .  The Sa les  Tax  Bureau

appeared by  Peter  Cro t ty ,  Esq.  (Samuel  Freund,  Esq.  ,  o f  counse l ) .

ISSUES

I .

co l lec t

I I .

the New

I I I .

t i o n s .

Whether appl icant,  Atco Ceramics

New York sales and use taxes.

l{hether appl icant,  Atco Ceramics

York sales and use taxes appl icant

Idhether the application for refund

ent.itled to a refund ofC o r p . ,  i s

remit ted.

is  bar red bv the Statute of limita-
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FINDINGS OF FACT

1.  App l ican t ,  A tco  Ceramics  Corp . ,  t ime ly  f i led  New York  S ta te  and loca l

sales and use tax returns for the quarter ly per iods ending November 30, t973,

February  28 ,  1974,  August  31 ,  1974 and November  30 ,  1974.

2. Statements of audit  changes and not ices of def ic iency were issued

against appl icant for the periods in quest. ion.

3. Appl icant f i led appl icat ions for redeterminat ion or for refund of the

sa les  and use taxes  fo r  the  per iods  in  ques t ion  amount ing  to  $11,230.09  p lus

in te res t .

4 .

maintain

5 .

or other

pe r iods .

6. Appl icant did not have

t ion in the State of New York,

stock of merchandise r+i thin the

7. Appl icant did not have

products by catalogues, samples

dur ing  the  a fo resa id  per iods .

a regular employee or agent performing sol ic i ta-

and did not own or maintain a bank account or

Sta te  dur ing  the  a fo resa id  per iods .

a  regu la r ,  sys temat ic  d isp lay  o f  app l i can t rs

or mai l ing f lyers within the State of New York

Appl icant was a New Jersey corporat ion which did not own, lease or

an off ice in the State of New York during the periods in quest ion.

Appl icant did nJw'own, Iease or maintain a distr ibut ing house, warehouse

type of ent i ty within the St.ate of New York during the aforesaid

B. Appl icant.  did not advert ise through any media in the State of New

York and did not at  any t ime use appl icant 's or,Jn vehicles to del iver goods to

a New York customer i f  del ivery was requested, dur ing the aforesaid periods.

9. Sales made by appl icant to residents or ent i t ies in the State of New

York were ei ther ordered by telephone or were placed in person in New Jersey.

Del iver ies of goods by appl icant in the State of New York were nade via common

c a r r i e r .
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10. Before the period in quest ion, appl icant had been incorporated within

the State of New York but appl icant 's New York corporate status was dissolved

i n  1 9 6 0 .

11. Any place of business which appl icant had earl ier maintained in New

York had been terminated pr ior to the periods in quest ion.

12 .  App l ican t  d id ,  dur ing  the  per iods  in  ques t ion ,  co l lec t  sa les  tax  f rom

app l ican t ' s  New York  cus tomers .

CONCTUSIONS OF tAI,'

A. That the due process clause of the 14th Amendment prevents a state

from holding a nonresidenL vendor l iable for the col lect ion of use taxes sold

at the vendor 's store outside the state, even though the vendor 's advert is ing

was known to reach the inhabitants of the taxing state and even though the

vendorts circulars were mai led to customers in the taxing state and even

though some of Lhe vendor 's purchases were del ivered in the taxing state by

conmon carr ier and some of the vendorts own trucks. Due process requires some

defini te l ink, some minimum connect ion, between a state and the person, property

or  t ransac t ion  i t  seeks  to  tax  [Mi l le r  Bro thers  Co.  v .  Mary land,  347 US 340,

Reh.den.  347 US 964 (1954)1 .  That ,  accord ing ly ,  app l i can t  i s  no t  a  vendor

required to col lect the New York State sales and use taxes.

B. That to al low appl icant a refund of the New York taxes col lected from

its customers would const i tute unjust enr i-chmenL, since such col lect ions were

made as a Trustee for the State of New York. That anv amounts which were

col lected by appl icant but were not remit ted to the Sales Tax Bureau are st i l l

due and payable.

C. That in view of the foregoing, i t  is not necessary to determine as a

conclusion of law whether or noL the appl icaLion for refund is barred by the

Statute of Limitat ions.



- 4 -

D. That the appl icat ion of Atco Ceramics Corp. is granted to the extent

indicated in Conclusion "A" above. Except as so granted, the appl icat ion is

in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 I 1980


