
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

G.  Ausan io  &  Sons,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / I / 7 3 - 8 / 3 I l l A .

AFF]DAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxal ion and Finance, over 18 years of age, and that on the

l8th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon G.  Ausan io  &  Sons,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

G .  A u s a n i o  &  S o n s ,  f n c .
235 Downs St .
Kingston, NY I24OI

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the St.ate

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me this

l8 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the
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Sa les  & Use Tax
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon Gennaro Ausanio the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Gennaro Ausanio
235 Downs St.
Kingston, NY t240L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

forth on said r lTrapper is the lastthe pet i t ioner herein and that the address set

known address of the representat ive of the 1oner .

Sworn to before me this

l8 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18 ,  1980

G.  Ausan io  &  Sons,  Inc .
235 Downs St.
Kingston, NY 12407

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have nol,rt exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the StaLe Tax Commission can only be inst i tuted
under Art ic le 18 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Gennaro Ausanio
235 Downs St.
Kingston, NY 72401
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Appl icat ion

o f

G. AUSANIo & S0NS, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period September 1, 1973 through
August  3 l  ,  1 ,976.

DETERMINATION

the Audit Division

Sales and Use Taxes

through August Jl,

and interest of

Appl icant,  G. Ausanio & Sons, Inc.r  235 Downs Street,  Kingston, New York

1240I, filed an application of revision of a determination or for refund of

sales and use taxes under Art.icles 28 arLd 29 of the Tax Law for the period

September 1, 1973 through August 31, 1976 (Fi le No. 17673).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Bui lding / f9,  State Campus, Albany,

New York, on Februaxy 9; 1979, at 2:45 P.M. Appl icant appeared by Gennaro

Ausanio, President" The Audit  Divis ion appeared by Peter Crotty,  Esq. (Barry

Bress1er ,  Esq.  ,  o f  counse l ) .

ISSIIES

I.  Whether appl icant 's contract with the Kingston City School Distr ict

was for the rental  of  school buses or was for providing transporat ion services.

II. I{hether an agreement. between the applicant and City of Kingston

const i tuted a lease of a bus or vJas i t  to provide a transportat ion service,

FI}IDINGS OF FACT

1.  0n  December  30 , '1 ,976,  as  the  resu l t  o f  an  aud i t ,

issued a Notice of Determination and Demand for Payment of

Due against the appl icant for the period September 1, 1973

7976.  The no t ice  was issued fo r  $31780.35 ,  p lus  pena l ty



- 2 -

$ L ' 6 6 0 . 1 8 ,  f o r  a  t o t a l  o f  $ 5 , 4 4 A . 5 3 .  T h e  A u d i t  D i v i s i o n r s  d e t e r m i n a t i o n  w a s

based on the posit ion that appl icant was performing transportat ion services,

and as suchr was l iable for sales tax on purchases of equipment,  repairs,  and

parts used in the performance of said services.

2. During the period at issue, appl icant successful ly bid seven transpor-

tat ion contracts,  annual ly,  with the Kingston City School Distr ict .  Each

contract qtas for a specif ic route within the school distr ict .  Appl icant

ceased business operat ions in October,  I976, when appl icant was unable to

update equipment to the school distr ict  specif icat ions.

3. The aforesaid contracts were drawn on a State Educat ion Departrnent

form ent i t led "Transportat ion Contract.rr  Said contract stated as fol lows:

"Th is  agreement  made th is . . .by  and be tween C i ty  Schoo l  D is t r i c t
City of Kingston, party of the f i rst  part ,  and G. Ausanio & Sons
Inc .  par ty  o f  the  second par t .

That whereas party of the f i rst  part  is duly empowered to enter
into a cont.ract for the purpose of providing transportat ion for
c h i l d r e n  o f  s a i d  d i s t r i c t .  f o r  t h e  p e r i o d . . . .

That said party of the f i rst  part  hereby agrees to pay to the
sa id  par ty  o f  the  second par t  the  sum o f . . . fo r  convey ing  approx imate ly
. . .pup i Is ,  res id ing  a long the  rou te  here ina f te r  des ignated . . . in  a
suitable conveyance. .  .  .

That Transportat ion wiI I  be provided as set forth herein:"

Said contract goes on to provide for the part icular route and mileage,

the specif ic vehicle that.  wi l l  be used on such route, and insurance requirements.

4. The school distr ict  t ransportat ion specif icat ions, which are part  of

the contracts with successful  bidders, contains provisions relat ing to the

operat ion of the buses. These provisions included the extent of insurance

coverage, the school distr ict  was to be named as co- insured, passenger capacity,

color and maintenance requirements, designated pick-up and discharge points,

establ ished route, year and make of vehicle,  and approval of  dr ivers.

5. Appl icant contended that the transportat ion specif icat ions described

above, gives the school distr ict  complete and ent ire control  over i ts buses.
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6. Appl icant employs the bus dr ivers, subject to approval by the school

d is t r i c t .  I t  i s  a lso  respons ib le  fo r  the  reg is t ra t ion  fees ,  l i cense fees ,

insurance, and maintenance of the school buses.

7. 0n September 6, 7912, appl icant.  executed an agreement with the City

of Kingston in which the part . ies agreed to the leasing of equiprnent and operator

for the operat ion of Municipal  Bus System along certain designated streets and

routes for a period of f ive years at a total  compensat ion of $365.00 per week.

0n August 28, 1974, said contract was amended to increase the weekly compensat ion

t o  $ 4 1 5 . 0 0 .

Appl icant.  operated one bus exclusively in the performance of said

cont rac t .

8 .  Dur ing  December ,  7973,  app l i can t  purchased a  1974 Ford  bus  fo r  $10,864.00

to replace the bus under contract to the City of Kingston. Appl icant did not

pay a sales tax on said purchase and the tax was included as part  of  the Audit

D iv is ion 's  aud i t  f ind ings .

9. Appl icant owned seven school buses and one ci ty transi t  bus. Appl icant

also owned two carry-al ls or mini  buses and two automobi les which were used as

back-up vehicles for the school distr i_ct,  i_n case of a breakdown.

coNctusloNs oF rAI{7

A. That appl icant 's contract with the Kingston City School Distr ict

expressly sets forth that the appl icant wi l l  provide "transportat ion services'r1

that the contract specif icat ion did give the school distr ict  a certain degree

of control  over the operat ion of the buses whi le in the school distr ictrs

hire; however,  i t  is not suff ic ient to const i tute a "rental  or lease" within

the meaning and intent of  sect ion 1101(b)(5) of the Tax traw.

B. That appl icant,  pursuant to i ts contract with the Kingston City

School Distr ict ,  was engaged in providing transportat ion services which are
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excluded from the imposit ion of sales tax and therefore, al l  purchases of

tangible personal property used in performing such services are purchases at

retai l ,  wi thin the meaning and intent of  sect ion 1101(b)(1) of the Tax f ,aw and

are subject to the imposition of sales tax within the meaning and intent of

sect i .on 1105 of the Tax Law.

C. That appl icantrs agreement with the City of Kingston const i tuted a

Iease within the meaning and intent of  sect ion 1101(b)(5) of the Tax Lawl that

appl icant 's purchase of parts and repairs relat ing to the operat ion thereof,

are purchases for resale within the meaning and intent of  sect ion 1.101(b)(4)

of the Tax law and therefore, the additional tax determined by the Audit

Divis ion with respect to said purchases in the amount of $951.93 is cancel led.

D. That the appl icat ion of G. Ausanio and Sons, fnc. is granted t .o the

extent indicated in Conclusion of law 'rC";  that the Audit  Divis ion is bereby

directed to modify accordingly the Notice of Determination and Demand for

Paynent of Sales and Use Taxes Due issued December 30, 1976 t .ogether with

interest conputed at the urinimum statutory ratel and that, except as so granted,

the appl icat ion is in al l  other respects denied.

Albany, New York STATE TAX COMMISSION

JUN 1 I 1980

COMMISSIONER

COMMISSIONER


