
STATB OF NEId YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Bal int ,  Erni l  & A1lred, Samuel

dlb/a Bal int  & Al l red Bar

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  3 l l /72  -  2 /25 /76 .

AFF]DAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Determinat ion by mai l
upon Ba l in t ,  Emi l  &  A l1 red ,  Samuel ,  d /b /a  Ba l in t  &  A l l red  Bar ,  the  pe t i t ioner  in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  h r rapper  addressed as  fo l lows:

Bal int ,  Emil  & AlLred, Samuel
d/b/a Balint & Al_l_red Bar
47 Java St .
Brooklyn, NY t-L223

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

1 l th  day  o f  January ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

t



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Bal int ,  Emil  & Al1red, Samuel

d/b/a Bal int  & Al l red Bar

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  thq  Per iod  3 / r /72  -  2 /28 /76 .

ATTIDAVIT OT MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Anthony Grosso the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Anthony Grosso
29AA Hempstead Tpke.
Levittown, NY 11756

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service r+ithin the State of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representative of

Sworn to before me this

11 th  day  o f  January ,  1980.

pet i t ioner



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

January  11 ,  1980

Bal in t ,  Emi l
dlb/  a Bal int
47 Java St.
Brooklyn, NY

Gentlemen:

& Al l red, Samuel
& Al l red Bar

r7223

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leve}.
Pursuant to sect ion(s) f f :g & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission ian only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Anthony Grosso
2900 Hempstead Tpke.
levittown, NY 71756
Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

EMII BATINT and SAMUEL AttRED, Co-partners
dlb/a BAIINT and AttRXD BAR

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 o f  the  Tax  law fo r  the  Per iod  March  1 ,  Lg72
through February 28, 1976.

l ,Jhether the Sales Tax Bureaurs determinat ion

and tax due thereon for the period March 1, lg72

based upon es t imated purchases ,  was  cor rec t .

DETERMINATION

of addit ional taxable sales

through February 28, L976,

Appl icants, Emil  Bal int  and Samuel Al l red, Co-Partners, d/b/a Bal int  and

Al lred Bar,  47 Java Street,  Brooklyn, New York 7L223, f i led an appl icat ion

for revision of a determinat ion or for refund of sales and use taxes under

Art ic les 28 and 29 of the Tax Law for the period March 1, \972 through February 28,

7976 (Fi le No. 16397).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  19 ,  7979 a t  9 :15  A.M.  App l ican ts  appeared by  Anthony

Grosso, cPA. The sares Tax Bureau appeared by peter crotty,  Esq. (Samuel

Freund,  Esq. .  ,  o f  counse l ) .

ISSIIE

FINDINGS OF FACT

1. 0n July 23, 7976, as the result  of  an audit ,  the Sales Tax Bureau

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against appl icants for tax due in the amount of $81644.39, plus penalty
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a n d  i n t e r e s t  o f  $ 3 , 3 3 1 . 2 8 ,  f o r  a  t o t a l  o f  $ 1 1 , 9 7 5 . 6 7  f o x  t h e  p e r i o d  M a r c h  1 ,

7972 Lhrough February 28, L976.

2- Appl icants operated a neighborhood tavern located in the Greenpoint

sect ion of Brooklyn.

3. 0n March 21, L975, the Sales Tax Bureau rdas scheduled to conduct an

audit  of  appl icantst books and records. The appl icants, however,  did not

produce any records. The Sales Tax Bureau r{as unsuccessful  in i ts at tempt to

obtain purchase information from appl icants '  suppl iers.  The Sales Tax Bureau

then instructed the appricants to mainLai-n records for one year.

ldhen the Sales Tax Bureau returned to perform the audit ,  appl icants

suppl ied a day book for purchases and purchase invoices covering the period

March  1 ,  1975 th rough February  28 ,  1976.

4. 0n audit ,  the Sa1es Tax Bureau, using the month of March 1975 as a

test per iod, determined the fol lowing markup percentages: l iquor -  264.12

percent,  beer -  142.48 percent and cigars -  50 percent.  The food markup was

est imated to be 150 percent.

Appl icants '  day book showed purchases of l iquor,  beer,  food and cigars in

the amount of $8,884.37. The Sales Tax Bureau increased said amount by 100

percent  to  a r r i ve  a t  aud i ted  purchases  o f  $171768.14  fo r  the  per iod  Uarch  L ,

1975 through February 28, 1976. This amount was used for each year under

audit .  The markup percentages \dere appl ied to purchases to determine audited

taxab le  sa les  o f  $207 1964.60  App l ican ts  repor ted  taxab le  sa les  o f  $93 1492.80 ,

leaving addit ional taxable sales in the amount of $114,471.70 and tax due

L h e r e o n  o f  $ B , 6 4 4 . 3 9 .

5. Appl icants contended that the purchases recorded in the day book were

correct and that the Sales Tax Bureaurs increase of 100 percent was arbi trary

and unfounded. Applicants submitted at the hearing purchase invoices for
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l iquor ,  beer ,  food and c igars  fo r  the  years  1972 and 1973,  to ta l ing  $7 ,028.81

and $51349.95 ,  respec t ive ly .  In  add i t ion ,  app l i can ts  submi t ted  U.S.  par tnersh ip

returns for L972 and \973, indicat ing cost of  goods sold in the amounts of

$61697.00  and $7 ,042.00 ,  respec t ive ly .  Merchand ise  purchases  repor ted  on  U.S.

ind iv idua l  income tax  re tu rns  fo r  1976 and 1977 were  $8 ,728.00  and g10,046.00 .

AII of said documents were introduced with the intent of showing that the

purchases recorded in the day book were comparable to pr ior and subsequent

yearsr purchases and therefore were accurate.

6. The aforesaid records were not made avai lable to the Sales Tax Bureau.

7 .  App l ican t .s rpurchases  o f  l iquor ,  beer ,  food and c igars  fo r  the  per iod

at issue are nore accurately comprised of the fol lowing:

Per iod
3/1/72 to  12/31/72

1 /7 /73  to  72 /37173

r l I / 74  to  12 /31 /74

1/L l7s

3/ 1/7s

2/28/7s

2/28/76

Amount
$T;m

7 ,042

7 ,962

1  ,480

8  ,884

$31 ,195

Bas is
1972 purchase-fnFoices $7,028

10 month average

1973 U.S.  Par tnersh ip  Return

13 percent  inc rease app l ied  to  1973
purchases based on percentage of
increase from 1976 - 1977

Monthly average 3/ l /75 to 2/28/76

Day book

to

to

8. Appl icants '  sales and purchases records maintained for the period

March 1, 1975 through February 28, 1976 disclosed a markup percentage on cost

o f  251 percent .  App l ican t  repor ted  sa les  o f  $311209.00  on  New York  S ta te  and

loca l  sa les  and use tax  re tu rns  f i led  fo r  sa id  per iod .

CONCTUSIONS OF tAW

A. That the Sales Tax

appl icants '  purchases by 100

Bureau did not have reasonable cause to increase

percent for the period in which records were
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maintained; therefore, the addit ional taxable sales determined, based upon

such est imate, are incorrect.  The records maintained by appl icants for the

per iod  March  1 ,  1975 to  February  28 ,  1976,  showing purchases  o f  gg ,gg4.37  and

sales derived therefrom in the amount of $31 r20g.00, accurately ref lect the

business act iv i ty for said period and that the returns f i led for said period

are  cor rec t .

B. That,  in the absence of books and records

aud i t ,  app l i can ts r  sa les  a re  computed as  fo l lows:

Purchases  (3 l I l72  Lo  2 /28 /75)
Markup 251 percent
Sa les
-  Repor red  Sa les  (3 / t / lZ  to  2 /29 /75)
Addit ional Taxable Sales

for the pr ior per iods under

$22 ,311 .00
56  ,000  .00

$78 ,311 .00
62 ,284 .00

STATE TAX COMMISSION

$  16 ,027  . 00

C. That the appl icat ion of Emil  Bal int  and Samuel Al l red, Co-Partners,

d/b/a Bal int  and Al l red Bar is granted to the extent indicated in Conclusions

of Law rrAtr and rtBr ' .  The Sales Tax Bureau is hereby directed to modify accordingly

the Notice of Determination and Denand for Payment of Sales and Use Taxes Due

issued JuIy 23, 1976 and that,  except as so granted, the appl icant ion is in

a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JAN 1 1 1980


