
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Carmine Barone (Purchaser)

AFFIDAVIT OF MAIIING
for Redeterminat ion of

of a Determinat ion or

Sa les  & Use Tax

under Art ic le 28 & 29

fo !  the  Per iod  6 / t l lZ

a Def ic iency or a Revision

a Refund of

of the Tax Law

- 7 1 1 3 0 / 7 4 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by mai l  upon

Carmine Barone (Purchaser),  the pet i t ioner in the rrr i th in proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Carmine Barone (purchaser)
38 Shenandoah Blvd.
Nesconset,  NY I I767

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States PostaI Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner

Sworn to before me this

20 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATB OF NEI,' YORK
STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

Carmine Barone (Purchaser)

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 2B & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / t l l Z  - I t / 3 0 / 7 4 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by mai l  upon

tr ' rederick B. Mi l ler the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Freder ick B.  Mi l ler
114 Old Country Rd.
Mineol-a, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusi-ve care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the represenlative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representat i the  pe t i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

June 20,  1980

Carmine Barone (Purchaser)
38 Shenandoah Blvd.
Nesconset,  NY 77767

Dear  Mr .  Barone:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant.  to sect ion(s) 1133 & 1243 of the Tax Law, any proceeding in court  to
revi-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and muit  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
f rom the  da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very  t ru ly  yours ,

STATE TAX COMUISSION

Peti t ioner t  s Represent.at ive
Freder ick  B .  Mi l le r
114 OId  Count ry  Rd.
Mineo la ,  NY
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter the Pet i t ion

MARIO N. MPAGLIA
and

CARMINE BARONE (purchasers)

for  Revis ion of  a DeterminaLion or  far
Refund of  Sales and Use Taxes under
Art ic les 28 and 29 of  the Tax Law for
the Per iod June 1,  1972 through
November  30 ,  1974 .

o f

o f

DECISION

Peti t ioners, Mario N. Rapagl ia,  30 Shenandoah Boulevard, Nesconset,  New

York 11767 and Carmine Barone, 38 Shenandoah Boulevard, Nesconset,  New York

17767 (Purchasers) ,  f i l ed  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

period June 1'  1972 through November 3O, 7974 (Fi le Nos. 72877 and 12878).

A smal l  c laims hearing was held before Rayrnond J. Siegel and Judy M.

Clark, Hearing Off icers, at  the off ices of the State Tax Commission, Two tr lor ld

Trade Center,  New York, New York, on September 28, 1978 and March 21, 1979 at

9 : 1 5  A . M .  a n d  2 : 4 5  P . M .  P e L i t i o n e r s  a p p e a r e d  b y  F r e d e r i c k  B .  M i l r e r ,  E s q .

The Audit  Divis ion appeared by Peter crotty,  Esq. (Frank levi t t ,  Esq.,  of

c o u n s e l ) .

ISSUES

I. Whether assets acquired in the transfer of a business vrere subject to

the bulk sale provisions of the Tax Law or whether the transfer of assets was

incidental  to the sale of capital  stock.

I I .  Whether the valuat ion assigned the furni ture and f ixtures transferred

v /as  cor rec t .



- 2 -

FINDINGS OF FACT

l .  On October 22r 7975, the Sa]es Tax Bureau issued a Not ice of Determin-

at ion and Demand for Payment of Sales and Use Taxes Due against pizza pi t ,

Inc .  (SeI Ie r )  as  a  resu l t  o f  a  f ie ld  aud i t .  On the  same day ,  the  Sa les  Tax

Bureau issued a Not ice and Demand for Payment of Sales and Use Taxes Due

against pet i t ioners Mario N. Rapagl ia and Carmine Barone (Purchasers).  Both

not ices  were  fo r  tax  due o f  $4 ,206.38  p lus  pena l ty  and in te res t .  The tax

amounL appl icable to the transfer of furni ture, f ixtures and equipment was

$31990.00  and is  the  amount  a t  i ssue.

2. On November 3, ' l '975, 
Mario N. Rapagl ia and Carmine Barone f i led a

protest to the results of the audit  regarding the transfer of assets.

3. 0n audit ,  the Sales Tax Bureau valued the assets based on an instal l -

ment note for $57'000.00 and a securi ty agreement which had a schedule of

f ixtures and equipment,  without dol lar amounts, at tached. The same schedule

of f ixLures and equipment was attached to the Bi l l  of  sale.

4. 0n November 4, 1974, Mario N. Rapagl ia and Carrnine Barone acquired

ownership of the business known as Pizza Pit ,  Inc. for the total  sum of

$ 8 0 , 0 0 0 . 0 0  .

5 -  Pet i t ioners contended that i t  was their  intent ion to purchase the

cap iLa l  s tock  o f  the  bus iness  and no t  the  bus iness  assets .  In  the  a l te rna t ive

they argued that the value of the tangible personal property should be taxed

at the book value or the appraised value rather than the value of the instal l -

m e n t  n o t e  o f  9 5 7 r 0 0 0 . 0 0 .

6 .  The sa les  agreement ,  wh ich  la te r  became a  par t  o f  the  B i l l  o f  SaIe ,

between Pi-zza Pit- ,  Incorporated and the purchasers contained pert inent provisions

as  fo l lows:
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"1 .  . . .Sa id  sa le  inc ludes  a I I  cha t te ls  enunera ted  on  the  schedu le

annexed hereto, together with al l  other equipment commonly used on or

about  the  premises  in  connect ion  w i th  the  opera t ion  o f  sa id  bus iness . . . r r

"4. The Buyer hereby agrees to pay sares tax ar is ing out of this

t ransac t ion . r t

"5 .  The Se l le r  agrees  to  de l i ver  to  the  Buyer  a t  c los ing ,  a  B i l l  o f

Sale conveying free and clear t i t le to al l  of  the furni ture, f ixtures and

equipment set forth on the schedule annexed hereto."

"18 .  A11 f i x tu res  and app l iances  are  to  be  in  work ing  order  a t  c los ing . "

"2 I -  In  add i t ion  to  the  prov is ions  o f  paragraph 2  here in ,  a t  c los ing

al l  issued shares of PIZZAPIT, INCORPORATED, to tr i t ,  100 shares, wi l l  be

tendered by the current shareholders to MARI0 N. MPAGIIA and CARMIM

BARONE,  the  buyers  here in ,  and sa id  buyers"  (shou ld  be  se l le rs ) ' rsha l l

thereupon transfer 50 shares of the outstanding shares to each of them,

the intent ion being that said buyers are purchasing the corporat ion as

w e l l  a s  f i x t u r e s ,  g o o d w i l l ,  e t c . ' r

7  .  The B i l I  o f  Sa le  o f  Bus iness ,  no ted  th is  t ransac t ion  as  a  "Bu lk

Transfer",  and contained the fol lowing footnote: "Payment is being made to

said stockholders individual ly inasmuch as a part  of  this sale consists of the

transfer of al l  shares in PIZZA PIT, INCORPORATED to the transferee."

B. The book value of the furni ture, f ixtures and equipment at the t ime

of  t rans fer  was  $121989.00 .  Assets  were  no t  reva lued a f te r  the  t rans fer  was

made.  Common s tock  purchased was va lued a t  $23,935.00 .

The appl icants acted in good fai th.
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CONCTUSIONS OF IAW

A. That  the t ransfer  of  business assets const i tu ted a bulk sale and is

subject  to  the provis ions of  sect ion 1141(c)  of  the Tax Law; and that  the

purchase of  s tock by the pet i t ioners Mar io N.  Rapagl ia  and Carmine Barone was

in addi t ion to the purchase of  furn i ture,  f ix tures,  equipment ,  goodwi l l ,  e tc .

as ev idenced by the Bi l l  o f  Sa1e.

B.  ,  That  the tax is  due f rom the sale of  the furn i ture,  f ix tures and

equ ipmen t  on  the  book  va lue  ($12 ,989 .00 )  a t  t he  t ime  o f  sa le  as  no ted  i n

Finding of  Fact  "8 ' .  That  such book value accurat .e ly  represented the purchase

pr ice of  the assets which was evidenced by the fact  that  the assets were not

revalued af ter  Lhe purchase.

C.  That  the penal t ies and interest  in  excess of  the mj-n imum statutory

ra te  a re  cance l l ed .

D.  That  the pet i t ion of  Mar io N.  Rapagl ia  and Carmine Barone (Purchasers)

is  granted to the extent  ind icated in  Conclus ions of  Law I 'B ' t  and "C" abovel

that  the Audi t  Div is ion is  hereby d i rected to accordingly  modi fy  the Not ice

and Demand for  Payment  of  Sales and Use Taxes Due issued October 22,  Ig75

against  the purchasers;  and that  except  as so granted,  the pet i t ion is  in  a l l

o ther  respects denied.

DATED: Albany, New York

JUN 2, Q \98S
COMMISSION

COMMISSIONER

COMMISSIONER


