
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Joseph Bertol ino

for Redeterminat ion of a

of a Determinat ion or a

Sa les  & Use Tax

under Art ic le 28 & 29 of

fo r  the  Per iod  3 lL /72  -

of  the Pet i t ion

o f

AFFIDAVIT OF MAII]NG

Defic iency or

Refund of

the Tax law

2 1 2 8 / 7 5 .

a Revis ion

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Joseph Berto l ino,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue

copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Joseph Bertol ino
I25-2O Jamai-ca Ave.
Richmond Hil l ,  NY 11418

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that tbe said

and that  the address set  for th on said rdrapper

pe t i t i one r . ",2

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Sworn

28th

t .o before me th is

day  o f  November ,  1980 .

(,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Joseph Bertol ino
125-24 Jamaica Ave.
Richmond Hi l l ,  NY 11418

Dear  Mr .  Ber to l ino :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f  fg8 & J243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 ? 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau' s Representative



STATE OF NEhT YORK

STATf, TAX COMI{ISSION

In the Matter of the Petition

o f

JOSEPH BERTOLINO

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period l larch 1, 1972 through February 28,
1 9 7 5 .

DECISION

Peti t ioner,  Joseph Bertol ino, !25-20 Jamaica Avenue, Richmond Hi l l ,  New

York 11418, f i led a pet i t ion for revision of a deterninat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

March 1, 1972 through February 28, 1975 (Fi le No. 16692).

A small claims hearing was held before Joseph Chyrywaty, Ileariag Officer,

at the offices of the State Tax Coqmission, Two World Trade Center, New York,

New York, on December 19, 'J- .979 at 1:15 P.U. Pet i t ioner appeared pro se. The

Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (ALiza Schwadron, Esq.,  of

counse l ) .

ISSIIE

Whether a field audit performed by the Audit Division properly reflected

the pet i t ioner 's sales tax l iabi l i ty.

FINDINGS OF FACT

1. Peti-t ioner, Joseph Bertol ino, operated a bar and restaurant at 125-20

Jamaica Avenue, Richnond Hill, New York. He filed New York State and local

sales and use tax returns for the period March 1, 1972 through February 28,

1975 .

2. 0n October 2, 1975, the Audit Division issued a Notice of Determination

and Denand for Payment of Sales and Use Taxes Due against the petitioner for
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tax due of $81096.72 for the period l larch l ,  1972 through February 28, 1975.

Said Not ice was issued pursuant to a f ie ld audit  of  pet i t ioner 's records.

3. Petitioner executed a consent extending the tine within which to

issue an assessment of sales and use taxes for the period in issue to l {ay 20,

1976.

4. 0n audit the Audit Division examined the petitioner's sales tax

returns, Fedetal returns for 1972 and 1974, general ledger and disbursement

j  ournal.

The petitioner did not produce purchase invoices to enable the Audit

Division to conduct a markup test. In the absence of these invoices, the

Division est inated pet i t ioner 's markups as fol lows: wine aad l iquor,  275

percent l  beer,  180 percent i  soda (not used as a nixer),  50 percent l  and food,

125 percent. The Division applied these narkups to the adjusted purchases

result ing in audited taxable sales of $190 1237.00 (pet i t ioner reported taxable

sa les  o f  $77,341.00)  and add i t iona l  taxab le  sa les  o f  $112.896.00 .  The Aud i t

Divis ion also discovered tbat the pet i t ionerts receipts ledger ref lected gross

sales of $143r657.00 which the Divis ion contended were al l  taxable and, therefore,

concluded that the petitioner underreported taxable sales per the books by

$66'3f6.00. Hovrever,  s ince the purchase markup produced a greater def ic iency,

the underreporting was ignored. The audit resulted in a sales tax deficiency

o f  $ 8  , 0 9 6  . 7 2 .

5. The Audit Division held a post-assessment conference with the petitioner.

The petitioner produced wine, liquor and beer purchase invoices for September,

October and November 1974. The Division conducted markup tests using serving

s izes  o f  718 oz .  fo r  l iquor  and 7  oz .  fo r  beer  and se l l ing  pr ices  o f  $ .70  fo r

liquor and $.20 fot draught beer. This computation resulted in a wine and

liquor markup of 282 percent and a beer markup of 134 percent. No allowance
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for spi l lage of beer was made in determining the beer mark up percentage. The

Division appl ied these markups to the respect ive purchases and added the food

and soda sa les  resu l t ing  in  to ta l  sa les  o f  $1781316.00 .  The D iv is ion  d id  no t

revise the Not ice of Determinat ion issued on October 2, 7975.

6. The pet i t ioner 's records did not ref lect the exact amount of his

taxab le  sa les  or  sa les  tax .

7. Pet i t ioner used a 1 oz. serving for dr inks containing l iquor.

B. Pet i t ioner did not raise an issue regarding the appl icat ion of penalty

and interest.

CONCTUSIONS OF LAW

A. That the estimated markup and the subsequent markup test conducted by

the Audit  Divis ion did not ref lect the pet i t ioner 's correct markup percentages.

That the pet i t ioner 's serving sizes for alcohol ic beverage dr inks were 1 ounce

for l iquor dr inks and 7 ounce for draught beer;  that the sel l ing pr ices were

$.ZO for l iquor dr inks and $.20 for draught beer and that an al lowance for

spi l lage of 15 percent is made for both l iquor and draught beer.  That based

on the  fo rego ing ,  the  to ta l  taxab le  sa les  are  reduced f rom $190,237.00  to

$ 1 6 5 , 5 1 6 . 0 0 .

B. That the pet i t ion of

reducing the taxable sales per

tax due shal l  be together with

granted, the pet i t ion is in al l

DATED: Albany, New York

Joseph Bertol ino is granted to the extent of

Conclusion of Law "8",  supra; that the revised

penal ty  and interest l  and that  except  as so

Nov 2 S ts8o
ATE TAX ISSION


