
STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter

B o c k  F l o r i s t ,  I n c .

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / 7 / 7 2 - l l l 3 0 / 7 4 .

State of New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Bock  F lo r i s t ,  I nc . ,  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,  by  enc los ing  a  t r ue

copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Bock  F lo r i s t ,  I nc .
371- Hooker Ave. , Box 445
Poughkeepsie, NY L26OI

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  forLh on said wrapper

pe t i t i one r .

. - \

Sworn to before me th is  
i ,  , i

12 th  day  o f  December ,  1980 .

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COUMISSION

In  the Mat ter

Bock  F lo r i s t ,  I nc .

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Det.ermination or a Refund of

Sa les  & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 l L / 7 2 - I l / 3 0 / 7 4 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Char les OrDonnel l  the representat ive of  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s :

Mr .  Cha r l es  OrDonne l l
2 Cannon St.
Poughkeepsie, NY L26OL

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic i -a1 depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vrrapper is the last

known address of  the representat ive of  the pet i t ioner .

i'?
Sworn to before me th is

of  December ,  1980



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

B o c k  F l o r i s t ,  I n c .
371  Hooke r  Ave . ,  Box  445
Poughkeepsie,  NY 12607

Gentlemen:

Please take not ice of  the Decis ion of  the State Tax Couuniss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 & 1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Comniss ion can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be conmenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed Lo:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  t  s  Representat ive
Char les  O 'Donne l l
2  Cannon St .
Poughkeepsie, NY 72601
Taxing Bureau's  Representat ive



SM15 OF NEW YORK

STATE TAX CO,IMISSION

of

BOCK FIORIST, I\IC.

for Revision of a Deterrnination or for
Refwd of Sa1es ard Use Taxes urder
Articl-es 28 ard 29 of the Ta< Iaw for
the Period Septenber I, 1972 tlrrough
Novernber 30, L974.

In the l4atten of ttre Petition :

DECISION

Petitioner, Bock Florist, Inc., 371 Hooker Avenue, trougLikeepsie, l{er^r York

L260L, filed a petition for revision of a determination or for refurd of sales

ard use taxes urder Articles 28 arxl 29 of ttre Tax l-avr fon ttre period Septenben I,

1972 ttrrough licvernber 30, 1-974 (rile }ilc. f5448).

A sma1l claims hearing was held before Judy M. C1ark, Hearing Officer, at

the offices of the State Tax @rmnission, Building #9, State Camtrlrs, Albarry,

New York, on lvlay 2Lt L979 at 9:15 A.M. petitioner appeared by d:arles

O'Donnell, Jt., Esg. ard Godfrey V. C€ldman, PA. Ttre Audit Division appeared by

Peten Crotty, Esq. (Paul Lefekxrre, Esq., of cor-rnsel) .

ISSIJES

I. Whether petitioner's sales of "flowers-by-wire" are suJcject to New York

State ard local sales tax.

II. V,TLrettrer the results of a field ardit pertaining to r:nsubstantiated

exeng:t sales are conect.

F]NDINC.S OF FASI

1. Petitioner operated a flourer shop ard greenhouse r,trithjn ttre bor:rdaries

of thre CiQz of PougLkeepsie ard had hrsiness sales of "flov,rers-b1z-wire" whickr

involved the wiring of its custsrerrs order to a secord florist, eittrer out-of-

state or in ancttrer locality wittrin Nerar York State, for fulfiltnent by tlre

secord florist.
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2. Or Decsnber l-L, L975, the Audit Division issued a lbtice of Deter-

rnination arul Dernarxl fcrr Palznent of Sales ard Use Taxes Dre against Bock Florist'

Inc. for the period Septernber L, Lg72 through Nc^/ember 30, L974, in ttre arpunt

of $7 ,257.34 tax, plus penalties and interest. Tkre }0ctice was issued prior to

the ccnpletion of a field audi-t, since petitioner was advised not to sign a

Oonsent Elcterding Period of Limitation for Assessrent. A.s ttre basis fon tlre

assessnent, the Audit Divisj-on deterrnined tlnt alt ttre o<enpt sales reponted on

thre Nevr York State ard loca1 sales and use tax retrrrns filed b1z petitioner for

the period at issue were ta<able.

3. On audit' the Audit Division determined ttnt' petitioner:

(a) Failed to ctrarge sales tax on sales of "flonrds-by-wire"

irnrolving out-of-state florists ard recipients. ltre Division

held ttrese sales taxable at tlre rate of 6 percent based on the

rate in effect at petitioner's place of hrsinesss. Ihe tax due

on these sales was $4r826.52.

Charged sales tax at the rate of 4 percent on sales of "f1cnarcns-

by-wire" involving in-state florists regardless of vftere the

flor^rers wene deliverd. Ikre Ar:dit Division held these sales to

be taxable at 6 percent based on ttre rate in effect at petitioner's

place of tmsjness. Ttre ta< due on these sales was $11070.85.

Cou1d substantiate only 17.5 percent of ttre e><sTrpt sales

reported on petitioner's sales tax rettrrns. The Division held

tlre balance of tLre exenpt sales ta<able. fLre ta>< due on these

sales anpr:rrted to $1r 5L7.32 using a tax rate of 4 percent.

Ttre total ta< due as the result of ttre audit hjas $7,4L4.70. The

Ibtice of Detennirntion issued Decernber 11, 1975 was rot revised; tlrerefore,

the ta< at issue renrajns at $7,257.34.

(b)

(c)
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4. It was the Audit Division's position that ttre sales of "flcnaiers-by-

wire" are subject to ta>< at ttre point wtrere tlre sale orgirntes.

5. Petitioner fifed a tineJy protest to tlre abcnre }btice on Jarruaqr 19,

I976 .

6. Petitioner conterded th,at ttre taxation of flovrer sales vfierein

delivery occurred outside the State was violative of ttre csnnrerce clause of

the Federal Constitution. Petitioner fi:rther conterded tfat, at npst, the

anpunt of senzice rerdered to petitioner's Nevr York State custolrer rapuld be

subject to tax since ttre senrice is ttre only local activiQz wittr respect to

each sa1e.

7. Petitiorer contended tlnt its treatment of in-state deliveries,

other than those nnde in ttre City of Poughkeepsie, was based on instructions

received frcrn the Ardit Division at tlre tjne the state-wide tax was irrposed.

B. Upon submission of additional inforrnation, the Ar:dit Division agreed

that sttbstantiated ex-erpt sales were 24.4 percent of those recorded. Ttre

arnount of exenpt sales which renain r:nsr:bstantiated is $281033.00.

9. Petitioner acted in good faith.

CONCLUSIONS OF LA!iI

A. That the sales ta< inposed urder Articles 28 ard 29 of tLre Ta< Law

is a "destination tdX", that is, ttre point of delivery or point at wtrich

trnssession is transferred by tlre verdor to the 5n:rchaser or designee ontrols

both the ta< inciderrt ard tlre ta:< rate.

B. Ttnt petitionerrs sales of "flovrers-by-wire" vtrere ttre floral arrange-

ments were delivered by outrcf-state florists to out-of-state addresses are

not subject to the New York State ard 1oca1 sales ta><.

C. That petitioner's sales of "flotlers-by-wire" utrere ttre f1ora1 a:range-

ments were delivered by in-state florists to addresses in ttre State are sr"rbject

to the New York State ard local sales ta:< as provid.ed lqz sections 1105 (a) ad

1213 at the rate in effect at tlre point of delivery.
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D. Itrat ttre unsubstantiated o<enpt sales in Firding "8" are subject to

ta:< at the rate in effect in the taxing jurisd.iction in which deliverlz was

made.

E. That the penalties ard interest in e>.cess of tlre tninilrnn statutory

rate are canceled.

F. That the petition of Bock Florist, Inc. is granted to the extent

irdicated in Conclusions "8", "C", rrDrr artl 'E" al^ove. Itre Ardit Division is

hereby djrected to nodify accordingly ttre l{otice of Determination ard Dsnarrl

for Palznrent of Sales ard Use Taxes Dre issued Decernber 11, 1975; and that such

ta< due shall be togetlrer witkr interest at the ninjnu-un statutory rate. D<cept

as so granted, the petition is in all

DATED: Albany, New York

DEC r 2 1980


