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STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ADELPHI THREE DINERS, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Sales & Use 

'

Taxes  unde r  A r t i c l e ( s )  ZB  &  29  o f  r he
Tax Law for the Xgnff$Dg1g Periodftp
,T lne 1,  1Q7O through May 11 ,  1072.

S ta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

b y

a s

John Huhn ,  being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6 ttr day of February , 19 78, ilre served the within

Notice of Determination by {dOffffifitffi mail upon Adelphi Three Diners, Inc.

(l(gBfXgXqgEXtr[Km3[f,X the petitioner in the wirhin proceeding,

enclosing a true copy thereof in a securely seaLed post,paid wrapper addressed

fol lows: Adelphi Three Diners, Inc.
1lOO Hempstead Turnpike
East Meadow, New York 11514

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

That deponenr furrher says thar rhe said addressee is the fXgOfUe€gOO€Od0€ff

qf iXgbfgD pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  M peL iL ioner .

Sworn to before me th is

5th *Ey "r February , L9?8.

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ADETPHI TIIREE DINERS, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm inaE ion  o r  a  Re fund
of Sales & Use
T a x e s  u n d e r  A r r i c l e ( s ) 2 8  &  2 9
Tax Law for the xEaIxgDaH Period (60
June 1. 1970 through May 71, 1973.

Sta te  o f  New York
County of Albany

John Huhn

Xhe is an employee of the

age, and that on the 6ttr

Not ice of Determinat ion

, being duly sworn, deposes and says that

Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

day of February ,  L9?8, dftre served the within

AFFIDAVIT OF I',IAILING

of the

by (dGfiffitffi@d$ mail upon George L. Bourney, Esq-

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

( representa t ive  o f )

by enclosing a true copy thereof in a

as fol lows: George L. Bourney, Esq.
11J Marlborough Road
West Hempstead, New York 11152

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

otn

E O

d a

before me th is

of February ,  l g7&

rA-  3 (2 /7  6)



. STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

trbrluly 6, 1t?8
J A M E S  H .  T U L L Y  J R , ,  p R E s t D E N r

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

mrfllhf !hri. Dlnms, Ias.
1900 f,Wtmd hrryth*
8mt llmdor, lfur fer& 11554

Eirntl.mnt

Please take notice of the Drtentmtlon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1t!8 & 12l$ of the Tax Law, any
proceeding in court to review an ddverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I non$t
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerel

mtxlm

cc: Petitioner's Representative

Taxing Bureau's Representat ive

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Appl icat ion

o f :

ADELPH] THREE D]NERS. INC. : DETERM]NATION
for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under Articles
28 and 29 of the Tax Law for the Period
June 1 ,  1970 through May J1, 1971.

Appl icant,  Adelphi Three Diners, Inc.,  19OO Hempstead Turnpike, East

Meadow, New York 11554, filed an application for revision of a determination

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period June 1 , 1970 through May J1, 1g?3 (l' ite mo. rcO12).

A smal l  c laims hearing was held before Phi l ip Mercurio,  Hearing Off icer '

at  the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on June 21, 1977. Appl icant appeared by George Dounias, accountant.

The Sales Tax Bureau appeared- by Peter Crotty,  Esq. ( Irwin Levy, 8"q.,  of

counse l ) .

Whether appl icant,  as the purchaser in a bulk sales transact ion, not i f ied

the Sales Tax Bureau of the proposed sale as required by sect ion 1141(c) of the

Tax Law.

FINDINGS OF FACT

1. On June 4, 1973, appl icant,  Adelphi Three Diners, Inc.,  purchased

certain business assets from SaEe Brush Restaurants, Inc.



- z -

2. On November 20, 1971, in connect ion with said purchase, the Sales

Tax Bureau issued a Notice of Determination and Demand for Payment of Sales

and Use Taxes Due against appli-cant for taxes determined to be due from the se11er'

Sage Brush Restaurants ,  Inc . ,  in  accordance w i th  the  prov is ions  o f  sec t ion  l l41(c )

of the Tax Law. The taxes determi-ned to be due were f i23,241.O0, plus penalty

and in te res t  o f  f i5 ,366.11 ,  fo r  a  to ta l  due o f  f i28 ,6o7.11 .

3. On May 2!,  1973, the Sales Tax Bureau received a not ice from appl icant

d.ated May 24,,  1973 and ent i t ledrrTo Creditors of Sage Brush Restaurants, fnc.,

Transferortr .  The not ice gave the locat ion and a general  descr ipt ion of the property

being transferred. ft also stated that the transferee was to assume the payment

of certain secured" credi- tors and the rent in arears of approximately $45,OOO.OO.

4. On June 11, 1973, the Sales Tax Bureau received a completed Form SI-274. '

r?Noti f icat ion of Sa1e, Transfer or Assignment in Bulkrf  f rom the sel lerrs attorney.

This form, dated June 5 ,  1973, indicated a scheduled date of sale of June 4, 1971.

5. The applicant contended that the Sales Tax Bureau was timely notified of

fha nnnnnqarl  qr]e in that the not ice ent i t led l tTo Creditors of Sage Brush Restaurants,v r l v  v f  v  v v v v u  u q !

fnc.,  Transferorrt  dated l{ ,ay 24, 1973, was mai led on May 240 1971 .

CONCLUSIONS OF LA,Id

A. That  sect ion 1141(c)  of  the Tax Law provides that  the purchaser r r . . .shal l

n t ' l eas t  J :en  davs  be fo re  t ak ing  possess ion  o f  t he  sub jec t  o f  sa id  sa le . . . o r  pay ing

lhanafnna nnl i fy  the Tax Comrni-ss i -on by regis tered mai l  o f  the proposed sal -e and ofv  t  l r v  v r r

t he  p r i ce ,  t e rms  and  cond i t i ons  t he reo f . . . r l

B.  That  the appl icant ,  Adelphi  Three Di-ners,  Inc. ,  fa i led to susta in the

hrrrrlan nf nrnnf necessary to show that the Sales Tax Bureau was given proper and/orv r  y t v v r

t i rnely  not ice of  the proposed sale as requi red by sect ion 1141(c)  of  the Tax Law.



- ) -

C. That the appl icat ion of Adelphi Three Diners, Inc. is deni-ed and

Notice of Determination and Demand for Payment of Sales and Use Taxes Due

issued on November 20, 1971 is sustained.

DATF,D: Albany, New York

February 6,  L978

STATE TAX COMMISSION


