
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

ACP Supere t te  Inc .  (SeI Ie r )

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h q  P e r i o d  3 / 1 / 7 2 - 2 1 2 8 / l S .

AFFIDAVIT OF I{AILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 1979, he served the within not ice of Determinat ion by mai l

upon ACP Superette Inc. (Sel ler) ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

ACP Superet te  Inc.  (Sel1er)
30  Fa i r v iew  p l .
Bronx, Ny

and by deposit. ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

Unit.ed States Postal Service within the State

That deponent further says that the said

and that the address set forth on said r1/rapper

pet i t ioner .

Sworn to before me Lhis

26th day of November, 7979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the
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under Art ic le 28 & 29 of the Tax Law
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th d'ay of November, 1979, he served the within not ice of Determinat ion by mai l

upon RoberL Wein the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

CPA Robert Wein
57O Seventh Ave.
New York ,  NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

26th day of November, 7979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1979

ACP Superette Inc. (Sel ler)
30  Fa i rv iew P l .
Bronx, NY

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewi th .

You have no\{ exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of  the State of New York, Albany County, within 4 months
f rom the dat.e of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Robert Wein
570 Seventh Ave.
New York ,  NY 10018
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the Appl lcat ion

o f

ACP SUPERETTE, INC. (Setter)

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period March 1, 1972 through
February  28 ,  1975.

1.  Appl icant ,  ACP Superet te ,  Inc.  (Sel ler ) ,

1639 University Avenue, Bronx, New York, during

through February 28,  1975.

DETERMINATION

operated a grocery store at

the  per iod  March  1 ,  1972

App l ican t ,  ACP Supere t te ,  Inc .  (Se l le r ) ,  c /o  Ange l  Concepc ion ,  p res ident ,

30 Fairview Place, Bronx, New York, f i led an appl icat ion for revision of a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the Tax law for the period March 1, 1,972 through February 28, 1975 (Fi le No.

1 7 0 1 0 ) .

A smal l  c laj-ms hearing was held before Raymond J. Siegel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  August  21 ,  1978 a t  9 :15  A.M.  App l ican t  appeared by  Rober t  [ {e in ,

CPA. The Sales Tax Bureau appeared by Peter Crotty,  Esq. (Abraham Schwartz,

E s q . . ,  o f  c o u n s e l ) .

ISSUE

Whether the Notice of Determination and Demand for Payment of Sales and

Use Taxes Due issued by the Sales Tax Bureau against appl icant properly ref lects

app l ican t ts  sa les  and use tax  l iab i l i t y  fo r  the  per iod  March  1 ,  1972 th rough

February  28 ,  7975.

FINDINGS OF FACT



- 2 -

2 .  App l ican t  f i l ed  and pa id  sa les  tax  to ta l ing  $ I ,263.95  fo r  f i ve  o f  the

twelve quarters in said period.

3. 0n March 6, 1975, the Sales Tax Bureau received a Not i f icat ion of

Sale, Transfer or Assignment in Butk (Forn ST-274) signed by the president of

Universi ty Superette,  Inc. (Purchaser),  which was dated February 28, 1975.

The scheduled date of sale of the business was stated to be February 28, 1975,

w i th  the  to ta l  sa les  p r ice  be ing  $27,750.00 ,  and w i th  91 ,000.00  be ing  the

sa les  pr ice  o f  the  fu rn i tu re ,  f i x tu res ,  e tc .

4. 0n August 22, 1975, the Sales Tax Bureau issued a Not ice of Deterninat ion

and Demand for Paynrent of Sales and Use Taxes Due against applicant for the

per iod  March  1 ,  1972 t l r . rough February  28 ,  7975 fo r  taxes  due o f  $10,396.13 .

Sa id  amount  was reduced to  $91516.33  a f te r  app ly ing  payments  o f  $287.00  and

$592.80 which were received from the purchaser for the sales tax quarters

ended November 30, 1974 and February 28, 1975, respect ively.

5. The Sales Tax Bureau determined that appl icant 's books and records

\^tere incomplete for audit  purposes. As an al ternat ive, i t  conducted an obser-

vat ion test of  sales made by the purchaser,  Universi ty Superette,  Inc. The

one-day observat ion test revealed that the purchaser had dai ly gross sales of

$272.00 ,  and tha t  51% o f  the  purchaser 's  sa les  v rere  taxab le .  The Sa les  Tax

Bureau pro jec ted  the  $272.00  in  da i l y  sa les  over  the  aud i t  per iod ,  wh ich

resu l ted  in  g ross  sa les  by  app l ican t  o f  $297 r024.A0,  w i th  51% of  these sa les

be ing  he ld  taxab le .  In  add i t ion ,  the  Sa les  Tax  Bureau p lace  a  va lue  o f  $101000.00

on the tangible personal property transferred in the bulk sale.

6- The Sales Tax Bureau projected the f inding of the observat ion test

and the Lax due on the restated value of the tangible personal property trans-

ferred in the bulk sale transact ion. This resulted in addit ional sales and
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use  tax  due  o f  $10 ,396 .13 ,  wh ich  was  u l t ima te l y  reduced  to  $9 ,516 .33 ,  as

stated in  F ind ing of  Fact  "4 ' r .

7. The Contract for SaIe of Business made on October 27r 1974 between

the purchaser and the sel ler stated that the value of the f ixtures in the bulk

sa le  was $11000.00 ,  wh ich  was a  t rue  va lue  o f  the  f i x tu res  t rans fer red .

B. Appl icant contended that the total  sales recorded on i ts books for

the period March 1, 1972 through August 31, 1974 are correct and that projected

through February  28 ,  1975,  the  to ta l  sa les  shou ld  be  $197,472.00 .  I t  a lso

contended that based on an analysis of purchases per i ts books, taxable sales

are 38.5% of total  sales. Appl icant 's sunmary of returns reveal an overal l

average of taxable sales of 23%.

CONCTUSIONS OF I,AW

A.  That  app l i can t ,  ACP Supere t te ,  Inc .  (Se1 ler ) ,  fa i led  to  p resent

records which are required to be kept in accordance with the meaning and

intent of sect ion 1135 of the Tax Law. Because of the incomplete records

presented by appl icant,  the Sales Tax Bureau properly conducted the audit

using such information and exLernal indices as may be avai lable, in accordance

with the rneaning and intent of  sect ion 1138(a) of the Tax law.

B.  That  the  add i t iona l  tax  due o f  $720.00  wh ich  was assessed on  tang ib le

personal property transferred in the bulk sale is to be deleted from the

assessment ,  based on  F ind ing  o f  Fac t  "7" .

C. That the appl icat ion of ACP Superett ,  fnc. (Set ler)  is granted to the

extent of reducing the addit ional taxes due for the period March 1, L972

through February  28 ,  1975 f rom $9,516.33  to  $8 ,796.33 ,  as  ind ica ted  in  Conc lus ion

of Law "B" I  that the Sales Tax Bureau is hereby directed to modify the Not ice

of Determination and Demand for Payment of Sales and Use Taxes Due issued



August  22 ,  1975;  and tha t ,

o ther  respec ts  den ied .

DATED: Albany, New York

NOv 2 6 1979
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except as so granted, the application is in

STATE TAX COMMISSION

COMMISSIONER

a l l

COMMISSIONER


