
for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

under Art ic le 28 & 29 of

STATE OF NEI,/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A l l ied  New York  Serv ices ,  fnc .

AFFIDAVIT OF MAITING

Deficiency or a

Refund of

the Tax Law

for  the  Per iod  8 / l /65  -  2 /29 /72 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of October,  1979, he served the within not ice of Determinat ion by mai l

upon Al l ied New York Services, Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid r{rapper addressed as

fo l lows:

A1l ied New York Services,  Inc.
2 Pennsylvania plaza
New York,  NY 10001

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Revision

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
,/

Sworn to before me this

\ .- , ,  
19th day of 0ctober,  1979.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

A l l ied  New York  Serv ices ,  Inc .

for Redeterninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

fgr  the  Per iod  8 / t /65  -  2 /29 /72 .

AFFIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of 0ctober,  1979, he served the within not ice of Determinat ion by nai l
upon Joseph H. Murphy the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

htrapper addressed as fol lows:

Mr. Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hurst
1400 Mony pLaza
Syracuse, Ny L3ZO2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  servi .ce within the stat.e of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

19 th  day  o f  0c tober ,  lg7g .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  19,  7979

Al l ied  New York  Serv ices ,  fnc .
2 Pennsylvania Plaza
New York, NY 10001

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) f fa8 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this nol ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hurst
1400 Mony PLaza
Syracuse, NY 13202
Taxing Bureaut s Representat ive



STAf,E OF NEW YORK

STAf,E TAX CCI44ISSICN

In ttre Matt-er of ttre application

of

ALLTED NEW YORK SEKrICES, rNC.

for Revision of a Determination or for
RefiJnd of Sales and Use Ta>€s under
Articles 28 and 29 of tlre Ta:< Law for
tlre Period August 1, 1965 through
Februarlz 29, L972.

DETERMINATICD{

Applicant, Atlied Ner^r York Senzices, Inc., 2 Pennsylvania PJ-aza, Ner York,

New York 10001, filed an application for revision of a deterrnination or for

refr.:nd of sales and use taxes under Articles 28 and 29 of ttre Ta< Law for tlre

period August t, 1965 ttrrough Febn:ar1z 29, L972 (File No. 004f4).

A forrnal hearing was held before Julius E. Braun, Ilearing Officer, at ttrc

offices of ttre State Ta< Ccrnnission, Building #9, State Carpus, Albany' Nau York,

on Janr:ar1z 20, L977 at 1:15 P.M. Applicant atrpeared hryr Hancock, Estabrook, Ryan,

Shove & Hust, Esqs. (Joseph H. Muryhy, Esg., of counsel) . Tt1g Sales Tax Bureau

appeared lolz Peter Crotty, Esq. (Harry IGdish, Esg., of cour:sel) .

ISST]ES

I. Whetlrer receipts frcrn sales of parLicular senrices perforned by appli-

cant were sulcject to sales tar.

II. Wtrettrer ttre Sales Tax Br:reaurs audit was proper.

III. lrltrether applicant is liable for penalties.
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FINDINGS OF FACT

1. on March L9, L973 as the result of an audit, the Sales Tac Bureau

issued a Notice of Determrination and Dernand for Palznent of Sales and Use Ta.es

D.re against applicarrt, Allied Nen^i York Senzices, Inc. Said Notice was issr.red for

ttre trnriod August 1, 1965 ttrrough February 29, L972 in the anount of $45,5LL.66,

plus penalty and interest of $21,650.26, for a total dtre of $68,26L.92.

2. Drring ttre period in issue, applicant @ntraded with five Nevu York Citlz

departnerrt stores to perform particular cleaning and rnaintenanoe senrices for a

term of not less ttran thirby days. Said contracts differed as to other senzices

t-o be perforned., and were not perforned on any regular basis. Senries included

tlre foltouring: starLing and stotrping of equigxnent such as air crrnditioning

systers, tr:rbines, ctrillers, conpressors, plnry)s, boilers, water and disposal

units; adjusting tLrernnstats and varians eqr.ripnent; reading gauges and lulcricating

equipxrent; cleaning filters, steam traps and liguid filter nedir-uns, and also air

crcnditioning and heatlng systerns, heating ooils, ctrill-raia@r ooils and steam

coils, filters and strainers; as well as cleanjng otrtlets fron stoves, ovens and

plurbing fixb:res.

3. D:ring ttre period in issue, applicant had a ontract with Iord and

Taylor vftich only provided for porter, elevator o5:erator and rnaid senrioe ridtfrin

ttre store. The contract witll Saks Fif*r Averrue provided for "janitorial, Snrter,

freight elevator and watctrnan services..." and also nechanical senrices.

4. Applicant, Allied Nen^r York Senrices, Inc., had a oontrast with Bon\^rit

Teller during ttre sane period that provided, iJr parb, as follcrrrs:

". ..building cleaning, routine rechanical furnstions and ttre
operation of tlre freight and passenger elevators nec€ssaqr to
raintain tlre store substantially as at present...our senrices
will not include tlre work perforned b1r watclmen, electricians,
elevator nectranics, carpenters or painters. "
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5. During ttre period in issr:e, applicant had a ontract with l-ane Bryant

that provided i.n parb for ". . .one full-tfure engi.reeer to operate and nraintain ttre

air conditioning, ventilaling, heating and ice water systerns.,,

6. Applicant, Allied Nevr York Senzices, Inc., also had a contract witl.

Franklin Sinpn dr.rring ttris period whictr prcrzided for periodic cleaning of certain

specific areast. Under nectranicaL senrices it, listed the follo,rJ-ng:

"re-fusing, pluricing rnaintenance; air conditioning and heating
facililies senricing; relanping the stainreI1, t€nth floor
hallway and entrance lpbbies; and general rnaintenane of elevators
(exch,rding those senrices contracted for on 34ttr Street autcnratic
elevators) . "

7. Applicant' Allied Nevr York Senzices, Inc., would bill eactr departnent

store weekly for ttre labor and related costs incun:ed in ttre preceding vleek, plus

a senrice clrarge. Costs were divided on invoices beb^reen interior cleaning

senrices and non-janitoriat senrices. Applicant's staff engineer v,Duld deternuine

wtrat in his opinion was preventive rnaintenance, which applicant considered to be

nontaxable, and dhat in his opinion was repair r,rcrk, which atrplicant aonsidered

to be taxabler and on rrfiiich tax was collected. Preventive nrajntenance sqrrices

were perforned to deter ttre fai}:re of a system or of an item of equipnent. Ttris

type of senrice involved luJcricating, cleanjng filters, steam traps and liquid

filter nedir-urs; cleaning air conditioning and heating systens, heating ooils,

cttill-water ooi1s, steam coils, filters and strainers, and outlets fron stoves,

ovens and plt:rrlcing fixtures; and replacing washers in faucets. Cleaning t]ris

kind of equipnent is perforned by steanr cleaning, vasuum cleaning, cleaning with

a chemical solution r:nder pressure and pr-nrctring wittr a br:ush. I,btors are cleaned

by disnantlfug, cleaning tkre annatr:re, tlre windjng and ttre starter, and ttren

replacing ttre cleaned parEs. Transforners and contadors were also cleaned.
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8. Ttre assessrent of applicant, Allied New York Senrices, Inc., for ttre

period August I, 1965 through F$n:ar1z 29 | 1972 was ttre result of an auclit,

vfierein it was for:nd ttrat sales ta< on receipts for ttre repair ssrrioes incidental

to its preventive rnaintenance contracts was not oollected. It was also for.rnd

that sales ta>( in t.tre anpr:nt of $2,L64.88 was paid ry applicant on oertain

purctrases' vthich applicant conedes and vrtrictr is not at issr:e. An audit test was

conducted for Jtxre of L97L which for:nd that 29 invoices oontained non-janitorial

services. Of sj-x invoices billed to cr:stsrer Saks Fifth Avenue, it was detennined

that an add.itional 34% should have been taxable frcm tlre lvork of an electrician

and his foreman; therefore, an additional assessrent of $51807.00 was determined

to be due. Applicant had determj-ned and reported that only 31E of the senrices

perforned for Saks was taxable. Of six invoies billed to custsrer Bon\^rit-

Tel1er, it was detenrLined ttrat an additional 95? should have been taxable frcnr

the lvork of pipefitters and engineers, in their naintaining and cnrerhauling an

air condi pLant; ttrerefore, an add,itional assessnent was determined to be

dtre. Applicant had determined and reported that only 58 of their senrices r,rere

taxable. Of four inrzoices billed to custcner City Specialty Co. (Franl<lin

Sjmon), it was determj:red ttrat an additional 65? should have been taxable frcnr

the work of a handlznran and a forenwr workS-ng on air onditioning and heafing

systems; therefore, an additional assessilent was determined to be dr:e. epptcant

had detennined and rqrcrted that only 35? of ttre senrices perforned for CiQz

Specialty Co. was taxable. Of five additional invoices billed to cr:-stcner

Franklin Sinon, it was deterrnined that an additional 603 should. have been taxable

frcrn ttre wr:rk of an engjneer and nectranic in their operation and rmintenance r,ork

and in ttreir dranging of filters; therefore, an additional assessrent was determined

to be due. Applicant had deterrnined and reSnrted that only 40? of their sorrioes

was taxable.
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In ttre eight additional invoies billed to cr:stcner Saks, it was deternlined

that an additional 68 should have been taxable for the work of a chief engineer,

an electrician's helper and a pipefitter. Applicant had determined and retrnrted

only 13? of the work to be ta<able; ttrerefore, an additional assessnent was

determined to be dr-:e.

Mditional ta<able sales due for Jr:ne of L97L, based on tlese tuenty-nine

invoices, totaled $17,748.00.

Tfotal gross sales of applicant for ttre rncntlrs of Jtne, July and August of

1971 were $5,805'941.00, resulting in a rrrn*rly average of $1,935,314.00. rhe

deterrnination of applicantrs percentage of en:or is as follcrars:

$ 17,748.00 (additional taxable sales)
1'9351314.00 (average one-nrcnth total sales) = .9L7L (perertage of error)

The sun total of gross sales for eactr period in issr:e, tirres tlre percentage

of error, tines ttre appropriate sales ta:< due for eactr period in issr:e, eqr:als

the additional ta< due for eactr period. Applicantrs g::oss sales totaled $8419411894.00

and additional taxable sales, at ttre percentage of error of .917L4, totaled

$779,003.00; ttrerefore, tlre tot-al sales tac due, ccnputed at ttre ta< rate in

effect for eaqh period in isste, annunted to $44,446.78.

9. Applicant, Allied New York Senrices, Inc., offered no docurentarlz or

other substantial evidence to indicate that, the sen/i@s perforned for its

custcners vrere not perforned on tangible personaf property, or wtrere real prcperQz

was involved ttrat capital irrprovenents r,,rere rnade.

10. Applicant crcoperated wittr the Sales Ta< Bureau, acted in good faith at

all tines and relied on professional adrde.
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CCNCI.;USIODIS OF IAW

A. That section 1105 (c) of tlre Ta< Law inposes a ta< on the receipts fron

tLre sale of ttre senzice of ttre follor,ring:

(3) Installing tangible personal prqpertlz or properQr not
held for sale in the regular course of business...

***

(5) Iaaintaining, senzicing or repairing real properLlz, properblz
or land, as suctr terms are defined jJr the real p::operQz ta< latnr'
vrtret}rer ttre ser:zices are perfonred in or outside of a build,ing,
as distinguished frsn add,ing to or inprcving strch real prqperqz,
property or 1and, by a capital inprovenent...and occluding
interior cleaning and maintenance senrices perforned on a
regular crcntractual basis. . .

B. Ttrat ttre senrices perforned for its custorlErs b1z applicant, Allied Nsr

York Senrices, Tnc., on tanglble personal properQz, enccnpassed rnajor retrnir

tasks. The additional assessrent by ttre Sales Ta< Btrreau did not incltrde any

interior cleaning and janitorial senzices. (Direen Operating Cor?. v. Tax

Ccnnission 46 PD2d 19I).

C. Ttrat tlre senzices perforned for scne of its cr-:stcners by applicant,

AIIied New York Senrices, Inc., were not as per contract on any regular contractual

basis.

D. That section 1138(a) of ttre Tax Lavr provides ttrat the Ta< Ccnunission rnay

deteunjne tax dr:e frcrn suctr inforrnation as nny be available, v*rerr a filed return

is incorrect or insufficient.; therefore, ttre use of a rnargin-of-error retttod hryz

ttre Sa1es Ta>< Bureau for ta< est'jnration was proper and ju.stified.
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E. That tlre aSplication of Allied New York Senrioes, Inc. is grarrted to

the octent that, interest in e>(cess of ttre mjnjmnn interest and ttre penafff

iJrposed pursuant to section 1145 (a) of ttre Ta< Iarar are waived; ttnt tlte Sales

Tax Bureau is hereby directed to npd.ify ttre Notie of Determination and Denand

for Palznent of Sales and Use Ta:<es Dre issr:ed qr tr{arctr L9, L973i and that,

except as so granted, ttre application is in all ottrer respects denied.

DAIED: Albany, Nerw York

ocT t I 1979

COMMISSICh{ER


