
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ATMOR CORP.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the Xete!tr{gxxlo( Period (s)
March 1, 1973 through February 29. 1q76

Sta te  o f  New York
County of AlbanY

AFFIDAVIT OF MAILING

John Huhn , being duly sworn, deposes and says that,

She is an employee of the Department of Taxat ion and Finance, over 1-8 years of

age, and that on the 15th day of t t [arch ,1979 r the served the within

Noti-ce of Determination by (rxxrrt**rdx mail upon Almor Corp.

(XtsFttsStsffixXtVxxiof} the petitioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Al-npr Corp.
e/o AITan Foster
3446 South Majn Street
Warsaw, NY

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (EnffitrinfitfF

l f f i tSt* pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (fppgpffi*F**jt€xpfx*hd petitloner.

Sworn to before me tb is

day of lthrch

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

I-brctr L5, L979

ALmr Cot?.
c,/o AlLan Fogter
9446 Scnrttr Fhtn gtreet
l{arsaw, }iE

IvF. Focter":

Please take notice of the DHER,IINATIoN
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1138 & l2q3 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ngrtlrg
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Taxing Bureau's Representat ive

T A-L  . r2  (6  /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the apPlication

o f

ALMOR CORP.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period March 1, L973 through
Feb rua ry  29 ,  L976 .

DETERMINATION

App l i can t ,  A lmor  co rp . ,  1300  H i ton ,  Fe rnda le ,  M ich igan  48220 ,

f i led an application for revision of a determination or for refund

of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax Law for

the per iod March I ,  L973 through February 29,  L976 (F i Ie  No.  L6404)  .

A small claims hearing was held. before Arthur Johnson, Hearingf

Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  65 Cour t  St reet '

Bu f fa lo ,  New York r  o r  Ju l y  l g ,  L97B a t  2245  P .M.  App l i can t  appeared

by its president, Al lan Foster. The Sales Tax Bureau appeared by

Peter  Crot ty ,  Esg.  (PauI  Lefebvre,  Ese.  r  o f  counsel )  .

ISSUE

Whether solvents and thinners purchased by applicant for

use in i ts manufacturing process become a physical component

of tangible personal property manufactured for sa1e, and are

exempt from the imposit ion of sales or use tax.

par t

thereby
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FINDINGS OF FACT

1.  On August  6 ,  L976 as the resul t  o f  an aud. i t ,  the Sales

Tax Bureau issued a Notice of Determinatj-on and Demand for Payment

of Sales and Use Taxes Due against applicant in the amount of

$11597 .60 ,  p lus  pena l t y  and  i n te res t ,  f o r  t he  pe r iod  March  1 ,  1973

th rough  Februa ry  29 ,  1976 .

2.  The audi t  by the Sales Tax Bureau d isc losed that  appl icant

did not pay tax on the purchase of certain expense items, capital

expenditures, uti l i t ies for non-production use and solvents and

thinners. The only i tems at issue here were the solvents and

th inners.  Appl icant  agreed to and paid tax due of  $2,835.28 on

the remaining purchases.

The Sales Tax Bureau took the posit ion that the solvents and

thinners were manufacturing supplies consumed by applicantr and were,

therefore,  subject  to  tax.

3. Applicant manufactures metal shelving and conveyor check

-out counters used in supermarkets and other retai l  stores. Its main

off ice is located in Warren, Michigan, and the manufacturing plant

is in Warsaw, New York.

4.  As par t  o f  the manufactur ing process,  pa int  is  appl ied to

the f in ished product  by an e lect rostat ic  spray process.  As the

paint  "curesr"  a  chemical  react ion takes p lace and the paint  hardens.

In  an e lect rostat ic  process,  the so lvent  and th inners at t ract  the

paint to the f inished product.
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Applicant purchases paint in 55 gallon drums with a chemical

formul-at ion of  652 paint  compounds or  so l ids and 353 so lvents.

The so lvent  content  in  the paint  as purchased is  not  in  suf f ic ient

quant i ty  to  process the paint  through appl icantrs  spray guns.  There-

fore, solvents and thinners are purchased separately and mixed with

the paint to the required formulation before applying it  to the

f in ished product .

5. The solvents and thinners used by applicant evaporate

during the dryingf process; however, a port ion may remain with the

f in ished product .

6. Applicant contended that the paint could be purchased

fu1ly  formulated wi th  the proper  so lvent  content  and,  accord ingLy,

it  would not be l iable for tax on the solvent in the paint. Appli-

cant  mainta ins that  so lvent  is  a  necessary ingredient  o f  the paint ,

regard less of  when i t  is  added.

7.  Reasonable cause ex is ts  for  appl icantrs  fa i lure to  pay

sales or use taxes with respect to the solvents and thinners in

i ssue .

CONCLUSIONS OF LAW

A. That the solvents and thinners purchased by applicant and

subsequently mixed with the paint, evaporated during the drying

process; therefore, they were not intended to be converted into,

nor did they become a component part of the product manufactured
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for sale; that the solvents and thinners were intended to and

were used to process the paint through applicant's spray guns

and attract the paint to the product.

B. That the purchase by applicant of the solvents and

thinners does not constitute tangible personal property for

resale as such or as a physical component part of tangible

personal property, within the meaning and intent of section

1101 (b )  ( 4 )  ( i )  (A )  o f  t he  rax  Law .

C. That the solvents and thinners purchased by applicant

are "suppl ies"  wi th in  the meaning and in tent  o f  sect ion 1115(a)

(I2) of the Tax Law and, therefore, subject to New York State

sales and use tax.

D. That the application of Almor Corp. is granted to the

extent that the interest, in excess of the minimum statutory rate,

and the penalty imposed pursuant to section 1145 (a) of the Tax Law

are waived; that the Sales Tax Bureau is directed to accordingly

modify the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due issued August  6 ,  L976;  and that ,  except  as so

granted,  the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

March 15, l-979

STATE TAX COMMISSION

\--- A

) u_(Ur^_t

\".tr- \G**.
cor4llrpIJNER

*-"i,Uzuo,
COMMISSIONER


