
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  DeEerminat ion  or  a  Refund
of Sal-es & Use :
Taxes  under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the YdXXXilI(XTfi(PeriodOQl :
December 1, 1969 through August 3f;  1972.

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

John Huhn

Xlhe is an employee of

age, and that on the

Notice of Determination

0sborne and Sanuel V.

,  being duly sworn,  deposes and says that

Department  of  Taxat ion and Finance,  over  18 years of

day of APri l

the

6th ' L979 , x{rie "trLs?d..,ttsr1tt"hhHs co.. rnc.
d/bla Cit izen AdVert iser,  and

by eO€OAO(fl6?66t mail uponlirtrgoqck R.L.

5f i t "3$ 'o ' I {5a ' I "u 'v idua@f-hepet i t ioner in thewi th inproceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  seaLed  pos tpa id  w rappe r  add ressed

a s  f o l l o w s :

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the Spept5ffie$ef:{€<

d<the)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the (vepreir]gimru':E:rb?e(:sfit' petitioner.

Sworn to before me th is

6th day of  Apr i l

Auburn Publ ishins Co..  Inc.
dlb/a Cit izen AdVert iser,  and
Litheomk R. L. Osborne and
$4muE1 B. Kennedy, III, Individually and as Officers
34 D i l l  Sr .
Auburn, New York

rA -3  (2 /76 )

,  L g T g



STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat t ,er  of  the Pet i t ion

AUBURN PUBLISHING CO.. INCO.T d/b/A CITIZEN ADVERTISER.
3t$uLIrHg%ftfi EB$Tur'f P?H$l$5a$arffi 

'
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm inaL ion  o r  a  Re fund

AFFIDAVIT OF I"IAILING

of Sales & Use
Taxes under  Ar t i c le  (s )  Zg  t  Zg

John Huhn

)€he is an employee of the

age,  and that  on the 6th

Notice of Determination

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of April , L9 79 , )Gtre served rhe within

of  the
Tax Law for the Xre€Od€$mlfiPeriod (F]x :
December 1, 1969 through August 31, 1972.

Sta te  o f  New York
County of Albany

to

d a y

by eeooofio€d0( mail upon $ffi$8.h,"E"i5*rgSh.. Ry"o,

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  seaLed  pos tpa id  w rappe r  add ressed

as fo l lows:  Hancock,  Estabrook,  Ryan,  Shove & Hurst ,  Esqs.
One Mony PLaza
Syracuse, New Yoxk 13202

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t l t i one r .

Sworn

6rh

before me th is

of April

rA -3  (2 /76 )
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STATE OF NEW YORK

STATE TAX COMMTSSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Aprll 6, 1979

Aubum Publlehlng Co., Itrc.
dlble 9ttlrcn 4dyprtlccr, asd
Ll.thgow Osboruc, Frrderteft R. L. Ocbotnr
$mlrl B. Kennedy, III, Indlvldually md
34 Dtll sr.
Auburn, New Yotk

Gcntlcmnl

please take notice of the Dotrtu{aetlm

of the State Tax Commission enclosed herewith.

You have now exhausted vour rieht- qf reyi^e-ry at the administrative
level.  Pursuant to =""t iont=j  1138 & 1243 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in, t [ ,e S-qpreme
Court of  the State of New York, Albany County. within 4 Montbe

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

end
rs Offlcrrr

orrlcEB

T A-r  . r2 (6/7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

AUBURN PUBLISHING CO.,  INC.  d/b/A
CITIZEN AD\ERTISER, and LITHC,OW OSBORNE,
ffioRNE and SAMUEL v.
KENNEDY, III, Individuall-y and as
0ff icers

for Revision of a Determination or for Refund
of Sal-es and Use Taxes under Articles 28 and
29 of the Tax Law for the Period December 1,
1969 through August 31, 1972.

DETERMINATION

Appl icants ,  Auburn Publ ish ing Co. ,  Inc.  d /b/a CLtLzen

Adver t iser ,  and L i thgow Osborne,  Freder ick R.  L.  Osborne and

Samuel  V.  Kennedy,  I I I ,  ind iv idual ly  and as Of f icers,  34 Di l l

St reet ,  Auburn,  New York,  f i led an appl icat ion for  rev is ion

of a determination or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the period December 1,

L969 through August  31,  L972 (F i1-e No.  0f607) .

A formal hearing was held before Julius E. Braun, Hearing

Off icer ,  4 t  the of f ices of  the State Tax Conmriss ion,  Bui ld ing

l l9 ,  State Campus,  Albany,  New York,  on August  18,  L976 aE

9zl -5 A.M.  Appl icants  appeared by Hancock,  Estabrook,  Ryan,

Shove and Hust  (Joseph H.  Murphy,  Esq. ,  o f  cor :nsel ) .  The Sales
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Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (So lomon  S ies ,  Esg . ,

o f  counse l ) .

ISSUE

Whether various items used in the print ing of a neTirspaper

were subject  to  New York s tate and 1ocal  sa les tax.

FINDINGS OF FACT

1. On January L9, L973 as the result of an audit,  the

Sales Tax Bureau issued a Notice of Determination and Demand

for Payment of Sales and Use Taxes Due against applicants,

Auburn Publ ish ing Co. ,  Inc.  d /b/a Ci t izen Adver t iser ,  and

Lithgow Osborne, Frederick R. L. Osborne and Samuel V.

Kennedy, II I ,  individualLy and as off icers, in the amount of

$5 ,216 .32 ,  pLus  pena l t y  and  i n re res r  o f  $L ,L7L .97 ,  f o r  a

to ta l  o f  $5  ,388 .29 .  A  paymen t  o f  $5 ,8L4 .72  was  made  and

received on May L6, L973.

2.  Appl- icant,  Auburn Publ ishing Co.,  Inc.  d/b/a

Advertiser, uses the following items in contention in

publishing endeavor:

Exhibir E - Schedule IV-A

which

which

I t  i s

i s  used  to

sets  the

a supply

C i t i zen

i t s

equip and

type for

used in

a.  Per forated paper  tape

act ivate a photocomposing device,

the production of the newspaper.

connection with exempt machinery.
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b. Developer - a chemical solution which washes over

unexposed f ikn to produce the image that can be imprinted on

the press p late.  I t  is  a  supply  used in  connect ion wi th

exempt machinery.

c. Activator - a chemical solution, used to harden and

stabi l ize the negat ives.  I t  is  a  supply  used in  connect ion

with exempt machinery.

d. Negatives - for advert isements which are various

col -or -separat ion negat ives,  g iv ing fu l l  co lor  photographs

that  can then be impr in ted on the press-p late.  Each co lor

requires i ts or^rl  press-plate, which then picks up its own

color ink. I t  is a supply used in connection with exempt

machinery.

e. Border tapes which are cellophane tapes - of various

designs and sizes which are placed around advert isements for

emphasis. I t  is a supply used in connection with exempt

machinery.

f .  Contact  screen -  which is  a  screen wi th  ver t ica l

and horizontal l ines which wil l  produce screen prints suit-

able for reproduction (represented as 20% of purchases of

$1,077 .07)  .
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Ed:ribit E - Schedule IV-B

g. Cartoons purchased from var ious suppl iers:

1.  Goor in Brothers,  Inc.  -  "Happy Days"
2.  Los Angeles Times Syn. -  "0 l iphant"
3. McNaught Syn. - "Mickey Finn"
4. Hall Slmdicate - "A. Capp & other cartoons"
5. Register & Tribune - "CLtLzen Smith"
6.  Mart in Stanton -  cartoonist  ( local)  .

h. Feature columns purchased:

1. North American All iance - coh:mnist Jack Anderson
2.  a1  fea ture .

i .  Photo-fax paper -  a chemical ly t reated paper used to

pick up impulses received over telephone lines from remote

sources .

j. Books - designer guides by George Day ordered through

the paper by i ts readers.

k. Books - by INPA, ordered through the paper by its

readers .

1.  Books -  law looseleaf type, ordered through the paper

by  i t s  readers .

Exhibi t  E -  Schedule I I I -B

m. IBM selectr ic typewri ter  -  used by reporters,  has a

regular keyboard plus additional symbols and input codes, and

was not used exclusively in product ion.

n.  IBM selectr ic typewri ter  -  used by the advert isement

staff, has a regular keyboard plus additional symbols and input

codes, and was not used exclusively in product ion.
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Exhibir E - Schedule vIII

o.  Chemco Act ivator  -  same as c ,  supra.

p.  Chemco Developer  -  same as b,  supra.

q .  Pho to  supp l i es  -  i . e . ,  f i tms  and  chemica l s  necessa ry

to process f  i lm in to actual -  photographs.  They are suppl ies

used in connection with exempt machinery.

r. Photographs - use of photographs taken by 1oca1

photographers.  They are nei ther  purchased for  resale,  nor

are they suppl ies.

CONCLUSIONS OF LAW

A. That the following iLems used by applicant are not

machinery or equipment used directly and exclusively in the

product ion of  tangible personal  property ( i .e.  ,  newspapers),

but are supplies used in connection with such machinery,

equipment or apparatus, and are not exempt from the imposition

of New York State sales tax, within the meaning and intent

of  sect ion 1115 (a) (12) of  the Tax Law:

a.  per forated paper

b.  developer

c.  negat ives for  adver t isements

d.  act ivator

e.  border  tapes

f. chemco activator

g. chemco developer

h.  photo suppl ies

i .  photo- fax paper
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B. That there was a proper al location as to the items

listed above (Conclusion of Law "A") and only State tax was

charged. They are not exempt from the imposit ion of sales

tax pursuant to the fol lowing sections of the Tax Law:

1105  (a )
1101(b)  (4)  ( i )  (A)
1118 (4)
111s (b) 1
110s (c)  (1)

C. That contact screen used by applicant is equipment

used directly and exclusively in the production of the news-

Paper; therefore, i ts purchase is exempt from the imposit ion

of New York State sales tax, within the meaning and intent of

sect ion 1115 (a)  (12)  of  the Tax Law.

D. That the feature columns purchased by applicant,

(which include Jack Anderson from the North American A1l-iance

and special features from the Washington Star) are information

serv ices used in  the co l lect ion and d isseminat ion of  news,

and as such are exempt from the imposit ion of sales tax within

the meaning and in tent  o f  sect ion 1105(c)(1)  o f  the Tax Law.

However, cartoons are not such information services used in

the col- l-ection and dissemination of news within the meaning

and in tent  o f  sect ion 1105 (c)  (1)  o f  the Tax Law.

E.  That  the books ordered by appl icant 's  readers through

applicant's newspaper are not a sale within the meaning and

intent  o f  sect ion 1101(b)  (5)  o f  the Tax Law.



- 7

F. That the two IBM typewriters used by applicant have

regular keyboards with addit ional symbols and input codes;

therefore, they were not used directly and exclusively in the

production of the newspaper so as to quali fy within the exemp-

t ion as prov ided by sect ion 1115 (a)  (12)  of  the Tax Law.

G. That the purchase of the use of photographs by

applicant from free-lance photographers is a purchase of tangible

personal- property subject to tax according to the meaning and

intent  o f  sect ion 1105(a)  of  the Tax Law.  I t  is  not  a  purchase

of an informational news service within the meaning and intent

o f  sec t i on  1105(c ) (1 )  o f  t he  Tax  Law.

H.  That  the appl icat ion of  Auburn Publ ish ing Co. ,  Inc.

d lb/a Ci t izen Adviser ,  and L i thgow Osborne,  Freder ick R.  L.

Osborne and Samuel V. Kennedy, II I ,  individually and as off icegs,

is granted to the extent that the assessment of sales tax on

the purchase of the contact screens, feature columns and books

is cancell-ed; that the Sales Tax Bureau is hereby directed to

accordingly modify the Notice of Determination and Demand for

Payment of SaLes and Use Taxes Due issued January L9, L973

and that ,  except  as so granted,  the appl icat ion is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York
Aprl l  6,  L979


