
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Marcos  A.  Ber r ios

and Michael E. & America

for Redeterminat ion of a Def ic iency or

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 of the Tax Law

for  the  Years  7973 -  1975.

McVey

a Revision

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

21st day of Septenber,  7979, he served the within not ice of Determinat ion by

mai l  upon Marcos A. Berr ios, and Michael E. & Anerica McVey, the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid v/rapper addressed as fol lows:

Marcos  A.  Ber r ios
and Michael E. & America McVey
c/o Manuel- Vidal
Bronx ,  NY 10459

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

to before



STATE OF NEL} YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Marcos  A.  Ber r ios

and Michael E. & America McVey

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa1es & Use Tax

under Art ic le 28 of the Tax Law

for the Years 1973 - L975.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon Manue1 Vidal the represenLat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

?Jrapper addressed as fol lows:

Mr. Manuel-  Vidal
1 0 0 6  E .  1 6 3 r d  S t .
Bronx, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

be f



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TUI.IY JR., PRESIDENT

MIITON KOERNER
TIIOMAS H. LYNCH

JOHIII J. SOT.T.nCITO
DIRECTOR

Telephone: (518) 457-1723

September 2\, 7979

Marcos A. Berr ios
and Michael E. & Anerica McVev
c/o Manuel Vidal
1 0 0 6  E .  1 6 3 r d  S t .
Bronx, NY 10459

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) f fgg of the Tax law, any proceeding in court  to review
an adverse decislon by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Conmissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227, Said inquiries will be referred to the proper authority for
reply.

Sincerely,

Petitioner' s Representative
Manuel Vidal
1006  E .  163 rd  S t .
Bronx, NY
Taxing Bureau' s Representative



JAI"IES H. TUttY JR., PRBSIDENT
MITTON KOERNBR
THOMAS H. I,YNCH

JOH]II J. SOTIECITO
DIRXCTOR

Telephone: (518) 457-1723

September  21 ,  7979

Marcos  A.  Ber r ios
and Michael E. & America McVev
cfo Manuel Vidal
1 0 0 6  B .  1 6 3 r d  S t .
Bronx, NY 10459

Gentlemen:

Please take not ice of the Determinat ion of the
herewith.

State Tax Commission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comurission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

ryM
cc :  Pet i t ioner 's  Representa t ive

Manue1 Vidal
1 0 0 6  E .  1 6 3 r d  S t .
Bronx, NY
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the }4at ter  o f  the Appl icat ions

o f

I,IARCOS A. BERRIOS (Seller)
and

MICHAEL E. McVev and
AI,IERICA McVey (Purchaser)

for Revision of a Determination or for Refund
of  Sales and Use Taxes under  Ar t ic les 28 and
29 of  the Tax Law for  the Per iod December L,
L972  th rough  Oc tobe r  2 ,  L975 .

DETERMINATION

App l i can ts ,  Marcos  A .  Be r r i os  ( c /o  Manue l  V ida l ) ,  1006  Eas t

l63rd Street ,  Bronx,  New York L0459,  and Michael  E.  and Amer ica

McVey ,  500  Wes t  135 th  S t ree t ,  New York ,  New York ,  f i l ed  app l i ca -

t ions for  rev is ion of  a  determinat ion or  for  re fund of  sa les and

use taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod

December  L ,  L972  th rough  Oc tobe r  2 ,  L975  (F i l e  No .  13849) .

A formal  hear ing was held before Michael  A lexander ,  Hear ing

Of f i ce r ,  & t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ld

T rade  Cen te r ,  New York ,  New York ,  oD  Oc tobe r  3 ,  L977  a t  2 :45  P .M.

Appl icant  Marcos A.  Berr ios appeared by Manuel  V idal ,  3 t  accountant .

Applicants Michael E. McVey and America l{cVey appeared by Frederick

P .  A l tman ,  Esq .  The  Sa les  Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq ,

(And rew  Habe r ,  EsQ. ,  o f  counse l ) .

ISSUES

I. Whether the audit conducted by the Sales Tax Bureau on the

business operated by appl icant  Marcos A.  Berr ios and the resul t ing

addi t ional  tax l iab i l i ty ,  were proper  and correct .
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II.  Whether there was an addit ional

bu l k  sa le  o f  bus iness  asse ts  by  app l i can t

appl icants  Michael  E.  and Amer ica McVey.

FINDINGS OF FACT

tax l iab i l i ty  on Lhe

Marcos  A .  Be r r i os  to

1 .  On  Oc tobe r  2 ,  L975 ,  app l i can ts  M ichae l  E .  and  Amer i ca

McVey not i f ied the Sales Tax Bureau of  the i r  purchase (on that

d"y)  o f  a  bar  bus iness f rom appl icant  Marcos A.  Berr ios.  The

to ta l  sa les  p r i ce  o f  t he  bus iness  o r  p rope r t y  was  s ta ted  on  the

Not i f icat ion of  Sale,  Transfer  or  Ass ignment  in  Bulk  to  be

$12 ,000 .00 .  The  sa les  p r i ce  o f  t he  f u rn i t u re ,  f i x t u res ,  e t c .  was

s ta ted  to  be  $1 ,000 .00  and  the  amoun t  o f  t he  esc row fund  to  be

$2 ,000 .00 .  A  check  f o r  $80 .00  was  f o r v ra rded  w i t h  t he  No t i f i ca t i on ,

i n  paymen t  o f  t he  sa les  tax  on  the  $1 ,000 .00  f i gu re .  The  No t i f i -

ca t i on  was  rece i ved  by  the  Sa les  Tax  Bureau  on  Oc tobe r  L4 ,  L975 .

2 .  On  March  17 ,  1976 ,  t he  Sa les  Tax  Bureau  i ssued  no t i ces  o f

determination and demand for payment of sales and use taxes due to

bo th  the  pu rchase rs  and  the  se l l e r  (app l i can ts  he re in ) .  The  Sa les

Tax Bureau determined that  based on an audi t  o f  the records of

Marcos A.  Berr ios for  the per iod December 1,  L972 through October  2,

L975 ,  add i t i ona l  t axes  we re  due  o f  $8 ,904 .48 ,  p l us  pena l t y  and

in te res t  o f  $3 ,103 .81 ,  f o r  a  t o ta l  o f  $12 ,008 .29 .

3 .  On  March  25 ,  L976 ,  t he  Sa les  Tax  Bureau  i ssued  a  No t i ce

of Determination and Demand for Payment of Sales and Use Taxes

Due to appl icant  Marcos A.  Berr ios for  the per iod ended October  2,

L975 .  I t  de te rm ined  tha t  t axes  were  due  o f  $544 .00 ,  p lus  pena l t y
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and  i n te res t  o f  $54 .40 ,  f o r  a  t o ta l  o f  $598 .40  on  t he  bu l k  sa le

o f  t he  bus iness .

4 .  On  Apr i l  15 ,  L976 ,  t he  Sa les  Tax  Bureau  i ssued  a  No t i ce

and Demand for Payment of Sales and Use Taxes Due to applicants

Michael  E.  and Amer ica McVey (purchaser) .  I t  determined there in

tha t  add i t i ona l  t ax  o f  $544 .00 ,  p l us  pena l t y  and  i n te res t  o f  $62 .28 ,

fo r  a  to ta l  o f  $609 .28 ,  was  due  on  the i r  bu l k  pu rchases  o f  t ang ib le

pe rsona l  p rope r t y .

5 .  App l i can t  Marcos  A .  Be r r i os  was  a  re t i r ed  mas te r  se rgean t

in  the Uni ted States Army,  wi th  25 years of  serv ice.  He received

a  mon th l y  pens ion  paymen t  o f  a lmos t  $900 .00 .  I n  L972  he  pu rchased

the business proper ty  at  118 Featherbed Lane,  Bronx,  New York,

primari ly to afford him something with which to occupy his t ime.

6.  Appl icant  Marcos A.  Berr ios operated a neighborhood

tavern at the premises. The tavern had between eight and eleven

stools  at  the counter ,  had no tab les,  and had a maximum eapaci ty

of  not  more than th i r ty  people.  The tavern was open f rom 6 P.M.

to  m idn igh t .

7 .  Appl icant  Marcos A.  Berr ios was in  poor  heal th  dur ing the

per iod in  quest ion.  Accord ingly ,  the tavern was c losed for  the

per iod  Sep tember  l ,  L973  to  Augus t  31 ,  L974 .

8.  Appl icant  Marcos A.  Berr ios d id not  make books and

records avai lab le to  the Sales Tax Bureau audi tor ;  thus,  Lhe audi t

conducted was based on information contained in his Federal income

tax returns for  L973,  L974 and L975,  and shown on h is  New York sa les

and use tax returns.  I lowever ,  the accountant  who prepared the sa les
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tax returns d id so f rom bi11s of  purchase and dai ly  records.  The

audi tor  who had v is i ted the premises dur ing the day increased sales

by 200%, but  prof fered no basis  for  the increase.  This  resul ted

in addi t ional  tax due in  a l l  L2 quar ters .  Wi th regard to  the bulk

sa le  i t se l f ,  t he  aud i t o r  t r ea ted  t he  en t i r e  $12 ,000 .00  sa les  p r i ce

as  rece ip t s  f rom the  sa le  o f  t ang ib le  pe rsona l  p rope r t y ,  sub t rac t -

i ng  t he re f rom $1 ,000 .00  (on  wh ieh  t ax  had  been  pa id )  and  $4 ,200 .00 ,

the deprec iat ion shown on appl icant  Marcos A.  Berr ios '  Federa l

returns for  L972 through L975.  No ev idence was adduced by e i ther

s ide to  ind icate what  personal  proper ty  was so ld or  what  rea l  prop-

e r t y  was  so ld .

9 .  App l i can t  Marcos  A .  Be r r i os '  L973  Federa l  re tu rn  i nd i ca tes

(on Schedule "C-2")  that  an a i r -condi t ioner  and ref r igerator  were

repa i red .  App l i can t ' s  Schedu le  C ' s  show g ross  rece ip t s  fo r  L973 ,

L974  and  L975  o f  $20 ,837 .00 ,  $10 ,543 .00  and  $22 ,377 .00 ,  r espec t i ve l y ,

f o r  a  t o ta l  o f  $53 ,757 .00 .  The  cos t  o f  goods  f o r  t hese  yea rs  was

$9 ,290 .00 ,  $3 ,592 .00  and  $10 ,741 .00 ,  r espec t i ve l y .  The  g ross  sa les

(wh ich  a re  the  same as  the  taxab le  sa les  on  sa id  app l i can t ' s  sa les

tax  re tu rns  fo r  a l l  t he  qua r te rs  i n  ques t i on )  t o ta l  $53 ,030 .00  and

inc lude there in the month of  December L972,  which month is  not

cons ide red  i n  the  g ross  rece ip t s  repo r ted  fo r  Federa l  pu rposes .

Gross sa les dur ing the quar ter  December l ,  L972 through February 28,

L973  t o ta l l ed  $8 ,  650 .00 .

10 .  C los ing  i nven to ry  on  app l i can t ' s  I 975  Schedu le  ' r c r r

t o ta l l ed  $1 ,110 .00 .  Sa id  app l i ean t  a l so  i nd i ca ted  on  t ha t  schedu le
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tha t  $12 ,000 .00  o f  f u rn i t u re  and  f i x tu res  were  be ing  dep rec ia ted

by Lhe st ra ight  l ine method over  a per iod of  ten years.  The

dep rec iaL ion  t hen  t o ta l l ed  $4 ,200 .00 .

11.  No sales agreement  was of fered in  ev idence,  nor  were b i l ls

o r  reco rds  o f  t he  se l l e r  o f fe red .

L2.  Appl icants  acted in  good fa i th  and re l ied on the advice

of  the i r  respect ive accountant  and at torney.

CONCLUSIONS OF LAW

A.  Tha t  t he  i nc rease  o f  app l i can t  Marcos  A .  Be r r i os '  sa les

by 200% for the period in question was arbitrary and unfounded.

B .  Tha t  t he  g ross  sa les  f i gu res  repo r ted  by  app l i can t

Marcos A.  Berr ios on h is  Federa l  Form 1040 for  the per iod in

ques t i on  sha l l  be  cons ide red  sub jec t  t o  sa les  tax .  Sa id  repo r ted

f i gu re  amoun ted  t o  $57 ,372 .00 ,  exceed ing  by  $4 ,322 .00  rhe  sa les

repo r ted  on  sa id  app l i can t ' s  sa les  tax  re tu rns .

C.  That  the tax imposed on the bulk  sa le of  the tangib le per-

sonal  proper ty  purchased by appl icants  Michael  E.  and Amer ica

McVey ,  i n  t he  absence  o f  a  con t rac t  o f  sa le ,  ev idence  o f  spec i f i c

proper ty  t ransferred and ev idence regard ing the d isposi t ion of  the

inventory (as found by the Sales Tax Bureau) ,  must  be susta ined.

D.  That  the appl icat ions of  Marcos A.  Berr ios and Michael  E.

and America McVey are granted to the extent that the notices of

determination and demand for payment of sales and use taxes due

issued to appl icants  on March 17,  L976 be modi f ied to  the extent

ind icated in  Conclus ion of  Law "B" ,  above;  that  the sa les tax

imposed on such increased sales shal l  be appl ied propor t ionate ly  to
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the per iods in  which appl icant  Marcos A.  Berr ios '  establ ishment

was open; that the interest in excess of minimum interest and the

penal ty  imposed pursuant  to  sect ion f145(a)  of  the Tax Law is

waived in  a l l  instances;  and that ,  except  as so granted,  the

app l i ca t i ons  a re  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

SEP 2 1 BZ9

COMMISSION
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STATE OF NEI^I YORK

STATE TAX CO}O4ISSIOI{

In  the l ' la t ter  a f  the Appl icat ions

o f

MARCOS A.  BERRIOS (Sel ler )
anct

MICHAEL E. McVeY and
AI'IERICA McVe5r (Purchaser)

for Revision of a Determination or for Refund
of  Sales and Use Taxes under  Ar t ic les 28 and
29 of  the Tax Law for  the Per iod December l ,
L972  th rough  Oc tobe r  2 ,  L975 .

DETERMINATION

Appl ican ts ,  Marcos  A.  Ber r ios  (e lo  I ' {anue l  V ida l ) ,  1006 East

163rd Street,  Bronx, l {ew York f0459, and l4 ichael  E.  and America

McVey,  500 West  135th  St ree t ,  New York ,  New York ,  f i l ed  app l i ca-

t ions for  revis ion of  a determinat ion or for  refund of  sales and

use taxes under Art ic les 28 and 29 of  the Tax Law for the per iod

December  1 ,  Lg72 th rough October  2 ,  L975 (F i le  l lo .  L3849) .

A formal hear ing was held before Michael  Alexander,  Hear ing

Of f i cer ,  4 t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld

Trad.e  Center ,  New York ,  New York ,  oo  October  3 ,  L977 a t  2 :45  P 'M '

Appl icant Marcos A. Berr ios apoeared by Manuel Vidal ,  4R accountant.

Applicants Michael E. McVey and Anerica l{cVey appeared by Frederick

P.  A l tman,  Esg.  The Sa les  Tax  Bureau appeared by  Peter  Cro t ty ,  Esq '

(Andrew Haber ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether the audi t  conducted by the Sales Tax

business operated by appl icant Marcos A. Berr ios and

add i t iona l  tax  l iab i l i t y ,  were  proper  and cor rec t .

Bureau on the

the resul t ing



II. Whether there

bu lk  sa le  o f  bus iness

appl icanLs Michael  E.

l .  On October  2 ,  L975,  app l i can ts  Michae l  E .  and Amer ica

McVey not i f ied the Sales Tax Bureau of  their  purchase (on that

d"y) of  a bar business from appl icant Marcos A. Berr ios.  The

to ta l  sa les  p r ice  o f  the  bus iness  or  p roper ty  was s ta ted  on  the

Not i f icat ion of  Sa1e, Transfer or Assignment in Bulk to be

$12 ,000 .00 .  The  sa les  p r i ce  o f  the  fu rn i tu re ,  f i x tu res ,  e tc .  was

s ta ted  to  be  $1 ,000.00  and the  amount  o f  the  escrow fund to  be

92 ,000 .00 .  A  check  fo r  $80 .00  was  fo rwarded  w i th  the  Not i f i ca t ion ,

in  payment  o f  the  sa les  tax  on  the  $1 ,000.00  f igure .  The Not i f i -

cat ion was received by the Sales Tax Bureau on October L4, L975 -

2 .  On March  L7 ,  L976,  the  Sa les  Tax  Bureau issued no t ices  o f

determination and demand for payment of sales and use taxes due to

both  the  purchasers  and the  se l le r  (app l i can ts  here in ) .  The Sa les

Tax Bureau determined that based on an audi t  of  the records of

Marcos A. Berr ios for  the per iod Decerrber l ,  L972 through 0ctober 2,

L975,  add^ i t iona l  taxes  were  due o f  $8 ,904.48 ,  p lus  pena l ty  and

in te res t  o f  $3 ,103 .81 ,  fo r  a  to ta l  o f  $L2 ,008 .29 .

3 .  0n  March  25 ,  L976,  the  Sa les  Tax  Bureau issued a  Not ice

of Determination and Demand for Payment of Sales and Use Taxes

Due to appl icant Marcos A. Berr ios for  the per iod ended October 2,

L975.  I t  de termined tha t  taxes  were  due o f  $544.00 ,  p lus  pena l ty

-2

was an additional

assets  by  app l i can t

and Ameriea McVey.

FINDINGS OF FACT

tax l iabi l i ty  on the

l , larcos A. Berr ios to
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and  in te res t  o f  $54 .40 ,  fo r  a  to ta l  o f  $598 .40  on  the  bu lk  sa le

o f  the  bus iness .

4 .  0n  Apr i l  15 ,  L976,  the  Sa les  Tax  Bureau issued a  Not ice

and Demand for Payment of Sales and Use Taxes Due to applicants

Michael  E.  and America McVey (purchaser) .  I t  determined therein

rhaL  add i t i ona l  tax  o f  $544 .00 ,  p lus  pena l t y  and  in te res t  o f  $62 .28 ,

fo r  a  to ta l  o f  $609.28 ,  was  due on  the i r  bu lk  purchases  o f  tang ib le

persona l  p roper ty .

5 .  App l ican t  Marcos  A.  Ber r ios  was a  re t i red  master  sergeant

in  the  Un i ted  Sta tes  Army,  w i th  25  years  o f  serv ice .  He rece ived

a month ly  pens ion  payment  o f  a lmost  $900.00 .  In  L972 he  purchased

the business property at  118 Featherbed Lane, Bronx, New York,

pr imari ly to af ford him something with which to occupy his Lime.

6.  Appl icant Marcos A. Berr ios operaCed a neighborhood

tavern at the premises. The tavern had between eight and eleven

stools at  the counter,  had no tables,  and had a maximunr capaci ty

of  not more than thir ty people.  The tavern was open from 6 P.M.

to midnight.

7.  Appl icant Marcos A. Berr ios was in poor heal th dur ing the

per iod in quest ion.  Accordingly,  the tavern was closed for the

per iod  September  L ,  L973 to  August  31 ,  L974.

8.  Appl icant Marcos A. Berr ios did not make books and

records avai lable to the Sales Tax Bureau audi tor ;  thus,  the audi t

conducted was based on information contained in his Federal income

tax returns for  L973, Lg74 and L975, and shown on his New York sales

and use tax returns.  However,  the accountant who prepared the sales
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tax  re tu rns  d id  so  f rom b i l l s  o f  purchase and da i l y  records .  The

audi tor who had vis i ted the premises dur ing the day increased sales

by  2OO%, bu t  p ro f fe red  no  bas is  fo r  the  inc rease.  Th is  resu l ted

in addi t ional  tax due in al l  L2 quarters.  I { i th regard to the bulk

sa le  i t se l f ,  the  aud i to r  t rea ted  the  en t i re  $12 ,000 .00  sa les  p r i ce

as  rece ip ts  f rom the  sa le  o f  tang ib le  persona l  p roper ty ,  sub t rac t -

ing  the re f rom $1 ,000 .00  (on  wh ich  Eax  had  been  pa id )  and  $4 ,200 .00 ,

the depreciat ion shown on appl icant Marcos A. Berr ios '  Federal

returns for  L972 through L975. No evidence was adduced by ei ther

s ide  to  ind ica te  what  persona l  p roper ty  was so ld  o r  what  rea l  p roP-

er ty  was so ld .

9 .  App l ican t  Marcos  A.  Ber r ios '  L973 Federa l  re tu rn  ind ica tes

(on Schedule t tC-2t t )  that  an air-condi t ioner and refr igerator were

repa i red .  App l i can t ' s  Schedu le  C 's  show gross  rece ip ts  fo r  L973 ,

L974  and  L975  o f  $20 ,837 .00 ,  $10 ,543 .00  and  $22 ,377 .00 ,  respec t i ve ly ,

fo r  a  to ta l  o f  $53 ,757 .00 .  The  cos t  o f  goods  fo r  these  years  was

$9 ,290 .00 ,  $3 ,592 .00  and  $10 ,74L .00 ,  respec t i ve ly .  The  g ross  sa les

(wh ich  are  the  same as  the  taxab le  sa les  on  sa id  app l i can t ' s  sa les

tax  re tu rns  fo r  a l1  the  quar te rs  in  ques t ion)  to ta l  $53,030.00  and

include therein the month of  December L972, which month is not

cons idered in  the  gross  rece ip ts  repor ted  fo r  Federa l  Purposes .

Gross sales dur ing the quarter December l ,  L972 through February 28,

I973  to ta l - led  $8 ,  650 .00 .

10 .  C los ing  inventory  on  app l ican t ' s  L975 Schedu le  r rc r r

to ta l led  $1 ,110 .00 .  Sa id  app l i can t  a lso  ind ica ted  on  tha t  schedu le
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tha t  $12,000.00  o f  fu rn i tu re  and f i x tu res  were  be ing  deprec ia ted

by the straight l ine method ovel  a per iod of  ten years.  The

deprec ia t ion  then  to ta l led  $4 ,200 .00 .

11. No sales agreement was of fered in evidence, nor were bi l ls

o r  records  o f  the  se l le r  o f fe red .

L2. Appl icants acted in good fai th and rel ied on the advice

of their  respect ive accountant and at torney.

CONCLUSIONS OF LAW

A.  That  the  inc rease o f  app l i can t  Marcos  A.  Ber r ios '  sa les

by 200% for the period in question was arbitrary and unfounded.

B.  That  the  gross  sa les  f igures  repor ted  by  app l ican t

Marcos A. Berr ios on his Federal  Form 1040 for the per iod in

ques t ion  sha l l  be  cons idered sub jec t  to  sa les  tax .  Sa id  repor ted

f igu re  amounted  to  $57 ,372 .00 ,  exceed ing  by  $4 ,322 .00  the  sa les

repor ted  on  sa id  app l i can t ' s  sa les  tax  re tu rns .

C. That the tax imposed on the bulk sale of  the tangible Per-

sonal  property purchased by appl icants Michael  E.  and Arner ica

McVey,  in  the  absence o f  a  cont rac t  o f  sa le ,  ev idence o f  spec i f i c

property t ransferred and evidence regarding the disposi t ion of  the

inventory (as found by the Sales Tax Bureau),  must be sustained.

D. That the appl icat ions of  Marcos A. Berr ios and Michael  E.

and America McVey are granted. to the extent that the notices of

determination and demand for payment of sales and use taxes due

issued to  app l i can ts  on  March  L7 ,  L976 be  mod i f ied  to  the  ex ten t

indicated in Conclusion of  Law "B",  above; that  the sales tax

imposed on such increased sales shal l  be appl ied proport ionately to
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the per iods in which appl icant l , larcos A. Berr ios '  establ ishment

was open; that  the interest  in excess of  minimum inLerest  and the

penal t , rz imposed pursuant to sect ion f f45(a) of  the Tax Law is

wa ived in  a l l  ins tances ;  and tha t ,  except  as  so  gran ted ,  the

app l ica t ions  are  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

sEP u 1 1979

COMMISSION



STATE OF NEI^I YORK

STATE TAX CO}O4ISSIOI{

In the l {at ter  of  the APPl icat ions

o f

I ' IARCOS A. BERRIOS (Se11er)
ano

MICHAEL E. McVey and
AI'IERICA McVey (Purchaser)

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of  the Tax Law for the Per iod December l ,
L972 th rough October  2 ,  L975.

DETERMINATIO}I

App l ican ts ,  Marcos  A.  Ber r ios  (c lo  i ' {anue l  V ida l ) ,  1006 East

163rd Street,  Bronx, l {ew York f0459, and }4ichael  E.  and Aner ica

McVey,  500 West  135th  St ree t ,  New York ,  New York ,  f i l ed  app l i ca-

t ions for  revis ion of  a determinat ion or for  refund of  sales and

use taxes under Art ic les 28 and 29 of  the Tax Law for the per iod

December  l ,  L972 th rough October  2 ,  L975 (F i le  No.  L3849) .

A formal hear ing was hr ' .d before Michael  Alexander,  Hear ing

Of f i cer ,  d t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two L lo r ld

Trade Center ,  New York ,  New York ,  o f ,  Oc tober  3 ,  L977 a t  2245 P 'M '

Appl icant Marcos A. Berr ios appeared by Manuel Vidal ,  4Q accountant.

Appl icants Michael  E.  McVey and America }{cVey appeared by Freder ick

P.  A l tman,  Esq.  The Sa les  Tax  Bureau appeared by  Peter  Cro t ty ,  Esq '

(Andrew Haber ,  EsQ. ,  o f  counse l ) .

ISSUES

I. tr{hether the audit conducted by the Sales Tax Bureau on the

bus iness  opera ted  by  app l ican t  Marcos  A.  Ber r ios  and the  resu l t ing

add i t iona l  tax  l iab i l i t y ,  were  proper  and cor rec t .
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II .  Whether there was an addi t ional  tax l iabi l i ty  on the

bu lk  sa le  o f  bus iness  assets  by  app l i can t  Marcos  A.  Ber r ios  to

appl icants Michael  E.  and America McVey.

FINDINGS OF FACT

1.  On October  2 ,  L975,  app l ieants  Michae l  E .  and Amer ica

l{cVey not i f ied the Sales Tax Bureau of  their  purchase (on that

d"y )  o f  a  bar  bus iness  f rom app l ican t  Marcos  A.  Ber r ios .  The

to ta l  sa les  p r ice  o f  the  bus iness  or  p roper ty  was s ta ted  on  the

Not i f icat ion of  Sale,  Transfer or Assignment in Bulk to be

$12 ,000 .00 .  The  sa les  p r i ce  o f  the  fu rn i tu re ,  f i x tu res ,  e tc .  was

s ta ted  to  be  $1 ,000.00  and the  amount  o f  the  escrow fund to  be

$2 ,000 .00 .  A  check  fo r  $80 .00  was  fo rwarded  w i th  the  Not i f i ca t ion ,

in  payment  o f  the  sa les  tax  on  the  $1 ,000.00  f igure .  The Not i f i -

ca t ion  was rece ived by  the  Sa les  Tax  Bureau on  October  L4 ,  L975.

2 .  0n  March  L7 ,  L976,  the  Sa les  Tax  Bureau issued noEices  o f

determination and demand for payment of sales and use taxes due to

both  the  purchasers  and the  se l le r  (app l i can ts  here in ) .  The Sa les

Tax Bureau determined that based on an audi t  of  the records of

Mareos A. Berr ios for  the per iod Decernber l ,  L972 through October 2

L975 ,  add i t i ona l  taxes  were  due  o f  $8 ,904 .48 ,  p lus  pena l t y  and

in te res t  o f  $3 ,103 .81 ,  fo r  a  to ta l  o f  $12 ,008 .29  .

3 .  On March  25 ,  L976,  the  Sa les  Tax  Bureau issued a  Not ice

of Determination and Demand for Payment of Sales and Use Taxes

Due to appl icant Marcos A. Berr ios for  the per iod ended October 2,

L975.  I t  de termined tha t  taxes  were  due o f  $544.00 ,  p lus  pena l ty
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and  in te res t  o f  $54 .40 ,  fo r  a  to ta l  o f  $593 .40  on  the  bu lk  sa le

o f  the  bus iness .

4 .  On Apr i l  15 ,  L976,  the  Sa les  Tax  Bureau issued a  Not ice

and Demand for Payment of Sales and Use Taxes Due to applicants

Michael  E.  and America McVey (purchaser) .  I t  determined therein

tha t  add i t i ona l  tax  o f  $544 .00 ,  p lus  pena l t y  and  in te resL  o f  $62 .28 ,

fo r  a  toLa l  o f  $609.28 ,  was  due on  the i r  bu lk  purchases  o f  tang ib le

persona l  p roper ty .

5 .  App l ican t  Marcos  A.  Ber r ios  was a  re t i red  master  sergeant

in the Uni ted. States Army, wi t ln 25 years of  service.  He received

a month ly  pens ion  payment  o f  a lmost  $900.00 .  In  L972 he  purchased

the business property at  118 Featherbed Lane, Bronx, New York,

primarily Lo afford him something with which to occupy his time.

6.  Appl icant Marcos A. Berr ios operated a neighborhood

tavern at the premises. The tavern had between eight and eleven

stools at  the counter,  had no tables,  and had a maximum capaci ty

of  not more than thir ty people.  The tavern was open from 6 P.M.

to  midn igh t .

7.  Appl icant Marcos A. Berr ios was in poor heal th dur ing the

per iod in quest ion.  Accordingly,  the tavern was closed for the

per iod  September  1 ,  L973 to  August  31 ,  L974.

8.  Appl icant }{arcos A. Berr ios did not make books and

records avai lable to the Sales Tax Bureau audi tor ;  thus,  the audi t

conducted was based on information contained in his Federal income

tax returns for  L973, L974 and L975, and shown on his New York sales

and use tax returns.  However,  the accountant who prepared the sales
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Eax returns did so f rom bi l ls  of  purchase and dai ly records.  The

audi tor who had. v is i red the premises dur ing the day increased sales

by 2OO%, but prof fered no basis for  the increase. This resul ted

in addi t ional  tax due in al l  L2 quarters.  l , I i th regard to the bulk

sa le  i t se l f ,  the  aud i to r  t rea ted  the  en t i re  $L2 ,000 .00  sa les  p r i ce

as  rece ip ts  f rom the  sa le  o f  tang ib le  persona l  p roper ty ,  sub t rac t -

ing  the re f ron  $1 ,000 .00  (on  wh ieh  tax  had  been  pa id )  and  $4 ,200 .00 ,

the depreciat ion shovrn on appl icant Marcos A. Berr ios '  Federal

reLurns for Lg72 through L975. No evidence was adduced by ei ther

side to indicate what personal  property was sold or wlrat  real  prop-

erty was sold

9 .  App l ican t  Marcos  A.  Ber r ios '  L97 3  Federa l  re tu rn  ind ica tes

(on Schedule t tC-2t t )  that  an air-condi t ioner and refr igerator were

repa i red .  App l i can t ' s  Schedu le  C 's  show gross  rece ip ts  fo r  L973 ,

Lg74  and  Lg75  o f  $20 ,837 .00 ,  $10 ,543 .00  and  $22 ,377 .00 ,  respec t i ve ly ,

fo r  a  to ta l  o f  $53 ,757 .00 .  The  cos t  o f  goods  fo r  these  years  was

$9 ,290 .00 ,  $3 ,592 .00  and  $10 ,741 .00 ,  respec t i ve ly .  The  g ross  sa les

(which are the same as the taxable sales on said appl icant 's sales

tax  re tu rns  fo r  a l l  the  quar te rs  in  ques t ion)  to ta l  $53,030.00  and

include therein the month of  December L972, which month is not

cons idered in  the  gross  rece ip ts  repor ted  fo r  Federa l  purPoses .

Gross sales dur ing the quarter December 1,  L972 through February 28,

L973  to ra l led  $8 ,650 .00 .

10 .  C los ing  inventory  on  app l i6ant ' s  L975 Schedu le  r rc r l

ro ra l led  $1 ,110 .00 .  Sa id  app l i can t  a lso  ind ica ted  on  tha t  schedu le
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tha t  $12 ,000 .00  o f  f u rn i t u re  and  f i x tu res  were  be ing  dep rec ia ted

by the s t ra ight  l ine method over  a per iod of  ten years.  The

dep rec ia t i on  t hen  t o ta l l ed  $4 ,200 .00 .

11.  No sales agreement  was of fered in  ev idence,  nor  were b i l1s

o r  reco rds  o f  t he  se l l e r  o f fe red .

L2.  Appl icants  acted in  good fa i th  and re l ied on the advice

of  the i r  respect ive accountant  and at torney.

CONCLUSIONS OF LAW

A.  That  the  inc rease o f  app l i can t  Marcos  A.  Ber r ios '  sa les

by 2OO% for the per iod in quest ion was arbi t rary and unfounded.

B.  That  the  gross  sa les  f igures  rePor ted  by  app l ican t

Marcos A. Berr ios on his Federal  Forul  1040 for the per iod in

ques t ion  sha l l  be  cons idered sub jec t  to  sa les  tax .  Sa id  repor ted

f igu re  amounted  to  $57 ,372 .00 ,  exceed ing  by  $4 ,322 .00  the  sa les

repor ted  on  sa id  app l i can t ' s  sa les  tax  re tu rns .

C. That the tax imposed on the bulk sale of  the tangible per-

sonal  property purchased by appl icants Michael  E.  and America

McVey' ,  in the absence of  a contract  of  sale,  evidence of  speci f ic

property t ransferred and evidence regarding the disposi t ion of  the

inventory (as found by the Sales Tax Bureau),  must be sustained.

D. That the appl icat ions of  Marcos A. Berr ios and Michael  E.

and America McVey are granted to the extent that the notices of

determination and demand for payment of sales and use taxes due

issued to appl icants on March L7, L976 be modif ied to the extent

indicated in Conclusion of  Law "B",  above; that  the sales tax

imposed on such increased sales shal l  be appl ied proport ionately to
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the per iods in  which appl ieant .  Marcos A.  Berr ios '  establ ishrnent

was open;  that  the in terest  in  excess of  min imum interest  and the

penal t ; r  imposed pursuant  to  sect ion f145(a)  of  the Tax Law is

wa ived  i n  a l l  i ns tances ;  and  tha t ,  excep t  as  so  g ran ted ,  t he

app l i ca t i ons  a re  i n  a l l  o the r  resPec ts  den ied .

DATED: Albany, New York

sEP 2 1 ts79
COMMISSION

SSION




