
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Bigelow Linoleum

the Pet i t ion

AT'FIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax law

f o r  t h e  P e r i o d  6 / I / 7 2  -  5 / 3 t / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  1979, he served the within not ice of Determinat ion by mai l

upon Bigelow Linoleum, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Bigelow Linol-eum
Box 246,  Lake Rd.
Barker ,  NY L4OI2

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

day of August ,  1979.

o f

o f

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX CO}IMISSION
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Bigelow Linoleum

for Redeterminat ion of a Def ic iency or a Revision
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AFFIDAVIT OF MAIIING

State of l{ew York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  1979, he served the within not ice of Determinat ion by nai l

upon Richard Southard the representative of the petitioner j-n the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper addressed as fol lows:

Mr. Richard Southard
Harris & Southard, Attorneys
300 Bewley Bldg.
Lockport, NY L4A94

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United St4tes Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known addt'ess of the representative of the petit ioner.

Lo before me this

day  o f  August ,  1979.

Sworn

/ L - f <



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

JOI{N J. SOIIECITO
DIRECTOR

Telepbone: (518) 457-t723

August 31, 1979

Bigelow Linoleum
Box 246f lake Rd.
Barker, NY 74012

Gentlemdn:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You havb now exhausted your right of review at the administrative leveI.
Pursuan{ to sect ion(s) f f lg & 1243 of the Tax Law, any proceeding in court  to
review fn adverse decision by the State Tax Commission can only be instituted
under Afticle 78 of the Civil Practice laws and Rules, and must be commenced
in the pupreme Court of the State of New York, Albany County, within 4 nonths
from thd date of this not ice.

Inquiri$s concerning the computation of tax due or refund allowed in
accorda$ce with this decision may be addressed to the Deputy Comnissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12?27. Said inquiries vill be referred to the proper authority for
rep1y.

Sincerely,

cc :  Pe{ i t ioner 'e  Representa t ive
Ridhard Southard
Ha{ris & Southard, Attorneys
300 Bewley Bldg.
Lo(kport, I{Y L4094
Ta>{ing Bureaur s Representative
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CHARLES BIGELOIf d/b/a
BTGELOW LINOLEUM

fn

DETERMINATION

for Revision of a Determination or
for  Refuhd of  Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the Tax
Law for the Period June I, 1972
through [ , lay 31 ,  L975.

b/a Bigelow Linoleum, Lake Road,

p l icat ion for  rev is ion of  a

s and use taxes under  Ar t ic les

r iod June I ,  1972 through May 31,

d before Arthur Johnson, Hearingr

e Tax Commiss ion,  65 Cour t  St reet ,

a t  9 :15  A .M.  App l i can t  appeared

s Tax Bureau appeared by Peter

o f  counse l ) .

customer in  a reta i l  saIe,  is  l iab le

ected by the se l ler .

terest in excess of the minimum

Tax Bureau should be cancel led.

Appl ican t ,  Char les  B ige low,  d" /

Barker,  New York L4012, f i led an ap

determinat ion  or  fo r  re fund o f  sa le

28 and 29 of the Tax Law for the pe

L 9 7 5  ( F i 1 e  N o .  1 0 9 9 7 ) .

A sfnal l  c]-aims hearing was hel

Of f i cer , l  a t  t t re  o f f i ces  o f  the  Sta t

Buf fa lo ,  New York ,  on  Ju Iy  2L ,  L97B

by Richaf id Souttrard, Esq. The Sale

C r o t t y ,  E s q .  ( P a u l  L e f e b v r e ,  E s g . ,

ISSUE9

f .  Whether  app l i can t ,  as  the

for the sales tax that was not coI l

I I .  I . {hether the penalty and in

statutorf i .  rate imposed by the Sales
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FINDINGS OF FACT

t .  Appl icant ,  Char les Bigelow

ltrew York state and Iocal sales and

June  L ,  L972  th rough  May  31 ,  L975 .

2 . On September 17 , 1975 as ttr-e result of an

Bureau ilssued a Notice of Dete.rmination and Demand

and Use Taxes Due against  appl icant  for  $3 ,L1-- i  .24,

i n te res t ]  o f  $886 .41 ,  f o r  a  t o ta l  o f  $4 ,003 .65 .

3. During the period in i .ssuer 4pplicant was a retai ler and

insta l le l r  o f  f loor  cover ings.  The major  por t ion of  apPl icant 's  bus iness

was instlal l ing f loor covering for other contractors, pursuant to

Iump-sun! capi.tal improvement contracts.

4. The audit conducted by the Sales Tax Bureau diStinguished ttre

two buslness ope-rations- Salesr invoices for ttr-e retai l  store operation

were exa[nined for ttr-e period ,-Tune I, L974 througlr- August 31, L974.

Based on] tfLis examination, it waS determined that aPPticant collected

and remi]tted th-e prope.r amount of tax due on retail salep for' the audit

period. Witfi- respect to ttr-e capital irnprovement work, purclrases of

materials were reviewed for L974. It Was found ttr-at certain supPliefF

dicl not bilf sales tax to applicant during this period; ttr-e.refore' the

audi.tor reviewed material purclrases from said suppliers for the" entire

audit pqri.od and found that materials total ing $44,532.00 were purchased

wittrout the payment of tax. Th-e auditor ttren assessed aPPlicant

addi t ion la l  tax of  $3,LL7.24 on sa id purckr-ase.s .

d/b/a

use tax

B ige low L ino leum,  f i led

returns for the period

audit, the Sales Tax

for  Papnent  of  Sales

plus penal ty  and
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5. Applicant contended that a large percentage of the purchases

for which it  was held l iable on audit were from one vendor, and that

this vendor, through a computer error, categorized applicant as being

exempt ;  thus i t  fa i led to  co l lect  sa les tax.  Appl icant  mainta ins that

no form $f exemption cert i f icate was given to the vendor and that as a

result,  t fre vendor is tfre responsible party.

6.  Appl icant  acted in  good fa i th  at  a l l  t imes.

CONCLUSIONS OF LAW

A. That  sect ion 1101 (b)  (4)  ( i )  o f  the Tax Law states,  in  per t inent

part ,  th+t

" .  .  l .  a  s a l e  o f
subdontractor
strUctures
rea] property,
sa14  .  . .  "

B. That secti.on 1I05(a) of, t tr-e Tax Law imposes a tax on the

receipts from every retail sale of tangible personal property' except

as ottrerwise provided in ttr-e Tax Law.

c. That section 1133(bl of, th-e Tax Law states

any tangible
or repairman

or ottrerwise
property or

personal property to a contractor'
for use or consumption in erecting

adil inE to, altering, imProving
land is deemed to be a retail

"WIrEre any customer tr-as failed to pay a tax iruPoSed Oy lftiS 4rticle
Lo ttr-e person re.q-uired to collect ttr-e Farqe, ttr-en in Adclition to all
oth€r rights, ohligations, and remedieg provialedf such tax shal1 be
payf,ble by ttr-e customer dire.ctly to the tax comm_-.isslon '. .. t'

D. That in accordance. witfr.  ConcluSionS of LaW "At' ,  "8" and "C",

supra, axrplicant i.s liable for tax on retail purch-ases lrl1en the serler

Lr-as failgd to collect th-e. same..

E. Ttr-at tlr-e penalties and the

statutorlz rate imposed by the $a1eS

of the. Tflx Lard, are cancelle.d.

interest in excess of ttr-e. minimum

T4x Bureau, pursltant to section 1145(a)
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F. That the appl icat ion of Charles Bigelow d,/b/a Bigelow

Linoleunrt is qranted to the extent indicated in Conclusion of Law

that the Sales Tax Bureau is directed to accordingly modify the

of Detertnination and Demand for Pal.rnent of Sales and Use Taxes

issued September I7 ,  1975;  and that ,  except  as so granted,  the

is  in  a l l  o ther  respects  denied.

l l  E r l l  .

Not ice

Due

appl icat ion

DATED: Slbany, New York

AUG 3 1 p/9

I

V\^^iC. IC-.^^--
COMMISSIONER

COMMISS ION

COMMISSIONER


